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Broadcasting Notice of Consultation 2014-190: Let’s Talk TV 

CMPA’s Answers to the Commission’s Questions 

 

I. A Canadian television system that fosters choice and flexibility in selecting programming 
services 

 

1. The CMPA acknowledges that it is the Government of Canada’s policy, as expressed in 
its October 2013 Throne Speech1 and in the Governor in Council’s s. 15 request to the 
Commission dated 7 November 20132, that the Canadian broadcasting system should 
provide Canadians with more control over what broadcasting services they can choose 
and pay for in a manner that that will minimize any negative impact on jobs within the 
industry. In her recent speech at the Banff World Media Festival, the Minister of 
Canadian Heritage and Official Languages, the Honourable Shelly Glover, reiterated 
the Government’s goal to provide more television channel choice while protecting the 
jobs that rely on a stable and healthy broadcasting system.3  

 
2. We also acknowledge that, in its s. 15 Report to the Governor in Council dated 24 April 

20144, the Commission has proposed, on a preliminary basis, that BDU subscribers 
should be able to buy channels on an a la carte basis or build their own service 
packages, and have the option to enter the system through the purchase of a “skinny” 
basic service.  
 

3. While we share the concerns of many regarding the potential impact of the 
Commission’s proposed new Pick and Pay (“PnP”) regime, we submit that if it were to 
provide the “right” mix of choice, affordability and flexibility in packaging options, it 
could be important for promoting consumer satisfaction with the Canadian 
broadcasting system and reducing churn (cord cutting). If done wrong, however, we 
fear it would not deliver as much choice and value for money as consumers hope for, 

                                                      
1
 http://speech.gc.ca/sites/sft/files/sft-en_2013_c.pdf, at p. 12.  

2
 http://www.pco-bcp.gc.ca/oic-

ddc.asp?lang=eng&page=secretariats&dosearch=search+/+list&pg=98&viewattach=28427&blnDisplayFlg=1.  
3
 http://news.gc.ca/web/article-en.do?nid=859529.  

4
 http://www.crtc.gc.ca/eng/publications/reports/rp140424e.htm.  

http://speech.gc.ca/sites/sft/files/sft-en_2013_c.pdf
http://www.pco-bcp.gc.ca/oic-ddc.asp?lang=eng&page=secretariats&dosearch=search+/+list&pg=98&viewattach=28427&blnDisplayFlg=1
http://www.pco-bcp.gc.ca/oic-ddc.asp?lang=eng&page=secretariats&dosearch=search+/+list&pg=98&viewattach=28427&blnDisplayFlg=1
http://news.gc.ca/web/article-en.do?nid=859529
http://www.crtc.gc.ca/eng/publications/reports/rp140424e.htm
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and would undermine support for Canadian programming and jeopardize jobs in the 
industry.  
 

4. The CMPA strongly believe that “consumer choice” must include the continued 
opportunity to choose Canadian broadcasting services and to view a broad range of 
great Canadian programs. The independent production community’s objective in this 
proceeding is therefore to achieve a result whereby Canadian consumers gain 
increased choice and control and Canadian broadcasters and distribution undertakings 
continue to generate sufficient revenues to remain healthy, so that, in turn, they can 
support the production and presentation of new and original, high-quality and diverse 
Canadian programming.  
 

5. To that end, and consistent with the shared objective of the Government and the 
Commission to provide Canadians with more programming choice, we recommend 
that, as part of this proceeding, the Commission, amongst other things: 
 

 Require broadcasters to maintain the percentage of their 
CPE they have historically spent on new, original 
Canadian programs, and to allocate minimum set 
percentages of their PNI spending to support at-risk 
genres, specifically new, original children’s programming, 
Canadian theatrical feature films, and documentaries; 
 

 Require exempt “new media” broadcasters to spend on 
Canadian programming and to include Canadian 
programs in their inventory; and 

 

 Require that foreign services authorized for distribution 
in Canada contribute to funding the production of 
Canadian programming.  

 
6. All other things being equal, introducing more choice and flexibility for consumers 

should always be considered a good thing. But, as with any major regulatory policy 
that forces businesses to adopt very different business models, implementing 
extensive changes could result in a host of unintended consequences. For example, 
ensuring an adequate and diverse supply of original content is key to a healthy, 
consumer-friendly system: thus it would be counter-productive if the model adopted 
to provide “more choice” were simply to create more choice of repeated rather than 
original programming.  

 
7. It is important to note that, if PnP were implemented in the wrong way, it could serve 

to substantially reduce BDU and broadcaster revenues. This, in turn, would have a 
direct negative impact on programming choice and diversity since it would reduce the 
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level of funding available for the production of new, original Canadian programming. It 
could also lead to a loss of diversity in the system if smaller, niche (and typically 
independently-owned) discretionary services could no longer generate sufficient 
revenues to keep operating.  And it could lead to job losses for the 128,000 Canadians 
who currently work in positions directly related to production activity in Canada5 (a 
number that rises to 260,000 when one includes all Canadians involved in Canadian 
film and television6).    

 
8. In other words, if PnP were implemented in the wrong way so as to impact negatively 

on broadcaster revenues, it could undermine the ability of the various elements of the 
Canadian broadcasting system to achieve the objectives of the Broadcasting Act. That 
is an outcome that would be bad for consumers, and thus an outcome no one wants.  
 

9. Moreover, we fear the potential negative consequences of dramatically altering the 
structure of the system through the imposition of a PnP regime would only be 
exacerbated should the Commission also proceed to introduce many of its other 
proposed regulatory changes.  
 

10. As observed in the attached report, TV Environmental Scan 20147 (“the Environmental 
Scan”), the TV business is undergoing huge stresses that, even absent any action 
coming out of this proceeding, are going to seriously destabilize the industry. In 
particular, there has been a major shift of advertising revenue to the Internet, notably 
from conventional broadcasting, and there are signs that cable BDUs and discretionary 
services are increasingly constrained in their ability to raise prices due to competition.8  
This, in turn, may restrict the ability of many services in a PnP environment to price 
themselves at levels sufficient to continue to invest significantly in original 
programming content. 
 

11. As the Environmental Scan identifies, there are varying best to worse case scenarios 
which would arise should the Commission adopt some or all of its proposed regulatory 
changes.  We note, respectfully, that the worst case scenarios tend to arise where 
there would be a high degree of regulatory disruption in a market already subject to 
disruption due to new technologies.9 
 

12. The Canadian broadcasting system has never provided Canadians with higher quality 
programming, both Canadian and foreign, than it does now.  Therefore, it would be an 

                                                      
5
 Full time equivalent (“FTE”) positions. Source: CMPA Profile 2013, http://www.cmpa.ca/industry-

information/profile.  
6
 FTE. Source: Nordicity, The Economic Contribution of the Film and Television Sector in 

Canada, http://cmpa.ca/sites/default/files/documents/industry-information/studies/FINAL%20-
%20Nordicity%20Report%20-%20July%202013%20-%20English.pdf. 
7
 Peter Miller, TV Environmental Scan 2014, June 25, 2014. 

8
 Ibid., at par 7.3. 

9
 Ibid., at par. 10.47. See also par. 12.2.   

http://cmpa.ca/sites/default/files/documents/industry-information/studies/FINAL%20-%20Nordicity%20Report%20-%20July%202013%20-%20English.pdf
http://cmpa.ca/sites/default/files/documents/industry-information/studies/FINAL%20-%20Nordicity%20Report%20-%20July%202013%20-%20English.pdf
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unnecessary risk to jeopardize the opportunities the Commission and the industry 
now have to build on our recent programming successes10 by attempting too much 
and moving too fast. In our view, PnP alone would represent a significant change to 
the broadcasting system, and would achieve the Government’s objective, as identified 
in the Throne Speech, of providing Canadians with more control over what 
broadcasting services they can choose and pay for. There is therefore no need to 
introduce further changes that may accelerate the “tipping points”, identified in the 
Environmental Scan, that already represent potential threats to the system.11 
 

13. In  our view, to minimize the likelihood the worst case scenarios will materialize, while 
still increasing consumer choice, the Commission should focus on the central issue in 
this proceeding – finding a means to provide Canadians with more control over what 
broadcasting services they can choose and pay for in a manner that will minimize any 
negative impact on jobs within the industry – and abandon other harmful and 
disruptive proposals such as eliminating the preponderance rule, simultaneous 
substitution, exhibition requirements and current restrictions on foreign entry.  
 

14. We submit that, in this proceeding, the Commission must balance its efforts to 
provide consumers with more choice and control with its fundamental obligation to 
regulate and supervise the Canadian broadcasting system with a view to implementing 
Canada’s broadcasting policy.  We therefore caution the Commission against 
abandoning rules which have clearly and historically served to achieve broadcasting 
policy objectives in order to achieve more consumer choice and control, without 
ensuring the objective will still be met.  
 

Maximizing choice and flexibility 

Questions 

Q1. What are the potential effects, both positive and negative, of the proposed approach 
set out in paragraphs 40 to 48 above on different elements of the broadcasting system, 
including consumers, discretionary services, BDUs, the production sector, OLMCs and ethnic 
broadcasters? 

CMPA’s Answer: 
 

15. The potential effects of the Commission’s proposed PnP approach are wide-ranging, as 
identified by the Commission in the Notice, and highly dependent on the behaviour of 
the affected parties, namely the programming services (both Canadian and non-
Canadian), the BDUs and consumers. Wholesale and retail prices, marketing strategies 

                                                      
10

 For example, Orphan Black, Rookie Blue and Saving Hope. 
11

 Ibid., above Note 7, at pars1 10.53 – 10.58.  
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and efforts, consumer action or inaction – are just some of the variables in the mix.  As 
noted above, the attached Environmental Scan offers best and worst case scenarios. 
  

16. While the first element of the system identified in the Commission’s question 
regarding impact is consumers, in answering this question we leave the issue of 
consumer impact for last. This is because consumers are the final link in the 
programming supply chain; thus, the manner in which the Commission’s PnP proposal 
could impact on consumers will be heavily influenced by the manner in which it would 
impact on all the elements, or links, that come before them and whose ultimate role it 
is to serve them.   

 
Impact on Discretionary Programming Services   
 
17. As in other jurisdictions, the business model for broadcasting in Canada rests on the 

bundling of (a) programs on programming services and (b) programming services in 
packages. 

 
18. The bundling of programming services in packages ensures that, collectively, different 

services can generate sufficient revenues to support the production of quality 
programming which appeals not just to mass audiences but also to many niche tastes 
and interests. 

 
19. In fact, as the Commission’s own research confirms, the Canadian broadcasting system 

primarily serves niche audiences. Virtually every discretionary service and every show 
available in the system today is only watched, or preferred, by a minority of 
consumers. This even includes sports services.12  If offered solely on their own, it is 
unlikely that many of these services would appeal to enough consumers to survive. 
But when offered in bundles, they can collectively achieve penetration rates as high as 
80%. High penetration rates generate the necessary subscriber fees and related 
advertising revenues to support multiple niche services and their acquisition and 
licensing of original content. 

 
20. Although we are not convinced of the consumer demand for the kind of skinny basic 

service the Commission has proposed, it seems intuitive that, if a critical mass of BDU 
subscribers were to take advantage of skinny basic and PnP to choose their services on 
an a la carte basis, the penetration level for every service would decline and so too 
would associated subscription revenues. Moreover, should lower penetration result in 
lower viewership, advertising revenues would also decline accordingly. All other things 
being equal, that could destabilize both the quality and quantity of original content, 
foreign or Canadian, that individual services could acquire. 
 

                                                      
12

 See the CRTC-commissioned Let’s Talk TV: Quantitative Research Report, 
http://www.crtc.gc.ca/eng/publications/reports/rp140424.htm.  

http://www.crtc.gc.ca/eng/publications/reports/rp140424.htm
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21. While some may argue that broadcasters would compensate for their revenue losses 
by simply absorbing some programming costs (and thus reduce their margins), we 
submit that this seems highly unlikely. Instead, we assume that, to compensate for the 
anticipated PnP-generated declines in subscriber revenues, programming services 
would seek to raise their wholesale fees as much as the market would bear. We 
submit that they should retain the flexibility to do so. Nevertheless, that action might 
not be sufficient to keep the services whole (in terms of historical subscriber 
revenues), let alone compensate for reduced advertising revenues. And, as noted 
above, the Environmental Scan observes that the opportunity for BDUs and 
broadcasters to continue to raise their rates may be restricted due to competition 
both from within and beyond the regulated system. 
 

22. The potential vicious circle is obvious: to the extent programming services would be 
unable to price themselves high enough to make up for subscriber and advertising 
revenues lost in a lower penetration PnP environment, they would be constrained in 
their ability to acquire diverse, high-quality programming. As a result, they would 
become less attractive and their penetration would drop even further, perhaps 
ultimately to a point where they could no longer continue to operate.  
 

23. In some cases, under a PnP scenario where standalone prices would be attractive 
enough to encourage standalone purchases, the some or many less-chosen 
programming services might simply cease to operate due to insufficient revenues. In 
other cases, programming services might have to merge, or change formats, in an 
effort to stay viable.  
 

Impact on BDUs 
 

24. In some  respects, BDUs might be relatively better equipped to withstand the 
potential consequences of PnP than programming services because BDUs would have 
the ability not only to set the retail prices for the new a la carte offerings but also for 
the bundles they would maintain or construct. This control over pricing and the make-
up of bundles, which we submit they should retain, would permit BDUs to manage the 
differentials in per unit and package prices, and present consumers with a variety of 
attractive options. This should help them stem the level of potential PnP-generated 
revenue erosion that could occur. 
 

25. Still, as noted above, the BDUs’ power to increase their prices would be constrained 
by the fact consumers have other options to acquire programming.  
 

26. In addition, the proposed obligation to offer a skinny basic could lead to increasing 
cord-shaving and thus lower BDU revenues. This is because consumers might choose 
to subscribe simply to the skinny basic to access their local services and then turn to 
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currently non-contributing, exempt broadcasting services like Netflix to fill out their 
programming choices. 

 
Impact on Independent Producers 
 

27. We submit that independent producers could face the greatest risks in a PnP 
environment. This because independent producers are not affiliated with broadcasters 
or distributors and historically have had the least leverage in the broadcasting 
marketplace. 

 
28. We fear that, should broadcasters’ revenues decline as a result of PnP, they would 

inevitably seek to maintain their margins by cutting costs.  As discussed further in our 
response to Q30 below, this could mean they would seek to reduce their Canadian 
programming costs (while maintaining their US programming budgets) by acquiring 
less new, original Canadian programming. 
 

29. Any development that would serve to reduce current funding levels for the production 
of new, original Canadian programming would impact negatively on independent 
producers and on jobs in the industry. This is because, without original content, there 
is ultimately no independent production business. 
 

30. Specifically, according to the attached Environmental Scan, the Commission’s 
proposed regulatory changes, depending on how extensive they might be, could lead 
to a $338 million decrease in financing for the production of original Canadian 
programming in 2015, rising to over $570 million by 2020. By 2020, that decrease in 
production financing would lead to a loss of 12,550 FTEs of employment in the 
Canadian economy, including 4,940 FTEs of cast and crew employment (i.e. direct 
impact), and 7,610 FTEs of employment in other sectors of the Canadian economy (i.e. 
spin-off impact).  Similarly, the loss in production financing and activity would also 
result in a loss of $739.6 million in GDP in the Canadian economy in 2020, including 
$297.2 million in direct GDP lost within the television production sector and a further 
$442.4 million in spin-off GDP lost in other sectors of the Canadian economy.13 

31. As discussed further below, the Commission could reduce the likelihood of these 
“worst case scenario” results by choosing not to pursue a number of its disruptive 
regulatory proposals beyond PnP, maintaining funding for original programming, and  
adapting its contribution requirements to reflect the increased way in which 
broadcasting is now delivered and consumed. 

 
 
 

                                                      
13

 Ibid., above Note 7, at pars 11.18 – 11.25.  
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Impact on Consumers 
 
32. As noted above, the bundling of programming services in packages ensures that those 

different services can generate sufficient revenues to succeed and to support the 
production of quality programming which appeals not just to broad audiences but also 
to the diverse and niche tastes and interests of individual consumers. In this respect, 
bundling serves the collective needs of consumers in accessing quality programming 
that is relevant to them individually. Bundling also ensures that consumers can receive 
a greater number of programming services for a lower per channel cost. For these 
reasons, the existence of bundled options is good for consumers.  
 

33. The real problem for consumers with the current bundling system, in our view, is not 
with bundling per se since it has demonstrated proven value. Instead, the problem is 
that there may be services within bundles which offer little if any value to anyone, at 
least to the extent that they consistently generate negligible or no audience ratings. 
 

34. We also recognize that the number of services in a bundle can generate higher costs 
and so can also lead to consumer dissatisfaction. In our view, however, BDUs can 
mitigate this through offering smaller bundles and more focused theme packs. We 
note, in fact, that BDUs are already moving in that direction. 

 
35. This being said, the CMPA does not oppose the objective of putting more power in the 

hands of consumers to choose the programming services they receive and pay for – 
because that could increase consumers’ satisfaction with, and therefore loyalty to, the 
Canadian broadcasting system. Overall, we expect that the Commission’s proposed 
PnP approach would respond to consumers’ demands for more control regarding their 
BDU-delivered services by granting them the flexibility to reconfigure their 
programming selections.  

 
36. We caution the Commission, however, that its proposed PnP approach might not 

actually increase affordability for consumers or provide them with more programming 
choice; indeed, we fear the Commission’s proposed PnP approach could actually serve 
to reduce choice for Canadian consumers by impacting negatively on the diversity and 
breadth of programming services and the volume of new, original programming 
available in the system. In other words, while consumer satisfaction is the primary 
driver in pursuing PnP, this proceeding is also likely to raise consumer expectations in 
a way that may be harder to meet in practice than in principle. 

 
37. Although it may be trite to observe that consumers would prefer to pay less for their 

BDU services, we would submit that they also want to maintain their ability to access 
their favourite programming services and select from a large and varied menu of new 
rather than repeated programs. Unfortunately, it may not always be possible for them 
to get all of these things: that is the conundrum facing everyone in this proceeding. 
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38. Moreover, it is not as simple as suggesting that the market would sort all this out and 
do so in the interests of consumers. There are very real constraints on the ability of 
any broadcasting system, not just Canada’s, to sustain the production of high 
quality/high cost content absent bundling and in the face of declining advertising 
revenues. Unfortunately, Canada also has the added handicap of limited scale. 

 
39. As suggested above, the manner in which the Commission’s PnP proposal could 

impact on consumers will be heavily influenced by the manner in which it would 
impact on all the elements, or links, that come before them and whose ultimate role it 
is to serve them.  In our view, for PnP to be a net benefit for consumers, the 
Commission would need to take steps to ensure it would actually add to rather than 
reduce the choices available to consumers. Otherwise, we submit, the increased 
consumer control that PnP would offer would come at a price – namely, consumers 
could actually end up with more control over what programming services they choose 
and pay for, but less diversity and fewer new high-quality Canadian programs on those 
services. The CMPA notes that it is neither the Commission’s intent in this proceeding 
– nor in keeping with its statutory mandate – to effect regulatory changes that would 
ultimately reduce the quality and diversity of Canadian programming available to 
Canadians.    
 

40. With this in mind, and in light of our impact assessment in the preceding paragraphs, 
we recommend in our answer to Q30 below that the Commission adopt certain 
regulatory measures to encourage the production, promotion and presentation of 
new, compelling and innovative programming. These measures include establishing 
specific obligations to ensure consumers in a PnP world will still get to watch new, 
original Canadian programs, including new programs in the at-risk categories of 
children’s programming, theatrical feature films and documentaries. We also 
recommend in our answer to Q29 below that the Commission should mitigate the 
program spending impact of the broadcasters’ anticipated PnP-generated revenue 
losses by broadening the scope of contributing broadcasting services and extending 
Canadian programming funding obligations to exempt “new media” broadcasting 
services which have increased in their importance and impact. 

 

Q2. Should this approach apply differently to different types of BDUs (e.g., exempt BDUs 
and DTH BDUs)? 

CMPA’s Answer: 

41. If the primary objective is to give Canadians more control over their BDU-delivered 
programming services, then all Canadian should benefit from the approach regardless 
of where they live and what BDU’s services they use. 
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Q3. Which local television stations should be included in the small basic service offered by 
DTH BDUs? 

CMPA’s Answer: 

42. The CMPA defers to local television stations and the DTH providers to respond to this 
question. 

 

Q4. What effect would this approach have on the affordability of television services? Is 
there a particular impact on the affordability of sports services, for example? 

CMPA’s Answer: 

43. In our view, consumers tend to consider their total bill, not just one part thereof. The 
impact on affordability would therefore be dependent on a number of factors that go 
into their total bill, including the wholesale rates for Canadian and non-Canadian 
programming services which the programming services and BDUs would negotiate, 
and the retail rates BDUs would charge for their various offerings. In this respect, see 
our answer to Q8 re penetration-based pricing. 

 
44. Nevertheless, the CMPA cautions that achieving a degree of increased “affordability” 

must be balanced with achieving other broadcasting policy objectives, including access 
to high-quality and diverse Canadian programming options, which can only be 
achieved if program production receives the necessary financial support, a great deal  
of which is generated through BDU contributions based on their subscriber fees. 
Cheaper service that results in cheaper quality may not be a trade-off many 
consumers want. 
 

45. In respect of sports services: we would point out that, while a skinny basic which  
excluded sports services could be cheaper, the cost of those services to the remaining 
base of their subscribers could then double or even triple. That begs the questions: 
would the removal of sports from the basic service, as proposed, result in sports fans 
having to pay significantly more than anyone else for their BDU service? If so, would it 
incent such consumers to drop a host of other Canadian services to keep their bills the 
same? 

 

Q5. What effect would this approach have on the cost of program acquisition? 

CMPA’s Answer: 

46. Importantly, this approach would have no direct impact on the cost of Canadian 
program production, which is directly related to the cost of program acquisition. While 
technological developments continue to increase technical production efficiencies, 
creative talent and crews must still be paid – and those costs continue to rise.  The 
cost of production for high value dramas, in particular, shows no sign of dropping. As 
observed in the attached Environmental Scan: 
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To compete with the best, it must look like the best, leading to 
ever-increasing Canadian drama budgets, with $2 million per 
hour now typical, and considerably higher budgets no longer 
rare.14 

 
47. However, should their revenues decline as a result of PnP, broadcasters would 

inevitably seek to maintain their margins by cutting costs. This could mean they would 
seek to reduce their Canadian programming costs (while maintaining their US 
programming budgets) by acquiring less new, original Canadian programming, 
claiming more infrastructure costs as eligible CPE, and reducing licence fees. We 
would not foresee a decline in production costs, but rather a decline in the licence 
fees broadcasters would be willing to pay, meaning the shortfall would have to be 
made up elsewhere; otherwise, program funding would decline and with it, program 
diversity and quality, and employment opportunities.   

 
48. We also foresee that, while production costs would remain unchanged (or increase) in 

a PnP world, broadcasters would push even harder to get “more for their money” 
from producers. We therefore anticipate that, unfortunately, some broadcasters may 
use this process as another forum to attack the legitimacy and importance of Terms of 
Trade. For example, some broadcasters may argue that one approach to reducing 
their costs in the face of the financial challenges that PnP could create would be to 
abandon producers’ Terms of Trade safeguards in order to reduce their expenditures 
on producer fees and overhead. 

 
49. We fundamentally oppose any reductions to the safeguards created by Terms of 

Trade. Instead, we would submit that those safeguards would take on even greater 
importance in a PnP world to ensure that broadcasters would be unable to use their 
market power to obtain unfair contractual concessions from producers, and that 
producers would retain their hard-fought-for ability to exploit their intellectual 
property in the productions they develop and deliver to broadcasters and sell to the 
world in analog and digital formats. 

 

Q6. Should the Commission establish any requirements regarding the size of the various 
packages that consumers may choose to build (build-your-own-package options)? 

CMPA’s Answer: 

50. No. The CMPA does not see how Commission-established requirements regarding the 
size of the various packages that consumers might choose to build would be 
consistent with the Commission’s objective of providing consumers with more control 
over the BDU-delivered programming services they can choose and pay for. 

                                                      
14

 Ibid., above Note 7, at par. 4.34. 
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Q7. What role, if any, should the Commission or others play in ensuring that a small basic 
service and packaging options are available and well-promoted to all consumers? 
  
CMPA’s Answer: 

51. To ensure these options are well-promoted, we suggest extending the measures 
established in Broadcasting Public Notice CRTC 2005-8915 for the promotion of              
s. 9(1)(h) services (i.e. through local avails).   

 

Q8. What role, if any, should the Commission play regarding penetration-based pricing 
agreements?  

CMPA’s Answer: 

52. As we did in our 2012 submission regarding the Bell-CIDG Dispute16, we wish to take 
this opportunity to reinforce the importance of ensuring that Canadian programming 
services attain the necessary revenues to meet their regulated programming 
obligations and thus are able to maximize their contributions to the creation and 
presentation of Canadian programming.  

 
53. The CMPA appreciates that, in the evolving communications environment, Canadian 

consumers are increasingly demanding greater control over their programming 
choices, and greater flexibility in selecting and paying for their programming services. 
At the same time, however, we recognize that the economic model on which the 
broadcasting system has been built and under which it continues to operate has 
served to provide Canadian consumers a wide degree of diverse Canadian 
programming choices at generally affordable prices.  This economic model is premised 
on Canadian programming services obtaining sufficiently high penetration levels so 
that they may attain the necessary revenues to meet their Canadian programming 
support obligations.  

 
54. In implementing Canada’s broadcasting policy, our broadcasting system has sought to 

balance the desire of consumers for more power to choose the programming services 
they want to receive and pay for with their desire to have the widest possible range of 
quality Canadian services and Canadian programs from which to choose. Typically, 
these apparently competing interests have been reconciled through packaging 
arrangements which balance flexibility with price, through a “make whole” approach 
(aka “penetration-based pricing”). 

 

                                                      
15

 Broadcasting Public Notice CRTC 2005-89, Tools to promote and improve the visibility of services whose 
national distribution is required pursuant to section 9(1)(h) of the Broadcasting Act, 
http://www.crtc.gc.ca/eng/archive/2005/pb2005-89.htm.  
16

 http://www.crtc.gc.ca/public/otf/2012/8622/c193_201201110/1682022.pdf.  

http://www.crtc.gc.ca/eng/archive/2005/pb2005-89.htm
http://www.crtc.gc.ca/public/otf/2012/8622/c193_201201110/1682022.pdf
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55. The CMPA submits that this balanced packaging and pricing arrangement remains 
appropriate and in the best interests of the Canadian broadcasting system. Our view in 
this respect is reinforced by the fact the Commission’s Group Licensing Framework 
directly ties broadcasters’ Canadian programming contributions to the revenues they 
generate.  For this reason, we also submit that BDUs should not be permitted to use a 
PnP model to force programming services to accept wholesale rates which are 
insufficient to sustain their businesses.    
 

56. This being said, we recognize that, as noted above, the opportunity for broadcasters 
to raise their rates may be restricted due to competition both from within and beyond 
the regulated system.  If they price themselves out of the a la carte market, they may 
end up marginalizing their services. 
 
 

Q9. What customer-care system upgrades would be required? How long would they take to 
implement? What would be the cost? 

CMPA’s Answer: 

57. The CMPA defers to BDUs to respond to this question. 

 

Q10. Are there barriers to implementing the Commission’s proposed approach? What is the 
earliest feasible timeframe to implement this approach, in light of all the possible 
implications? 

CMPA’s Answer: 

58. In responding to this question, we would refer the Commission back to its stated 
objectives for this proceeding and its associated guiding principles, which speak of 
maximizing choice, program quality and programming diversity. In our view, these 
objectives and principles, which flow from the Broadcasting Act’s policy objectives, 
could limit the Commission’s ability to implement its proposed approach, since the 
Commission has to ensure that its proposed approach and the objectives and 
principles would be fully aligned.  Specifically, as outlined above, we are concerned 
that, should it lead to reduced revenues in the system and thus reduced funding for 
the production of new, original, high-quality Canadian programming, the 
Commission’s proposed approach could lessen rather than maximize choice, program 
quality and programming diversity.  
 

59. As we state at the outset, we submit that, in this proceeding, the Commission must 
balance its efforts to provide consumers with more choice and control with its 
fundamental obligation to regulate and supervise the Canadian broadcasting system 
with a view to implementing Canada’s broadcasting policy. We therefore caution the 
Commission against abandoning rules which have clearly and historically served to 
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achieve broadcasting policy objectives in order to achieve more consumer choice and 
control, without ensuring the objective will still be met. 
 

60. In terms of practicalities, we anticipate that US services would refuse to allow BDUs to 
distribute them on a PnP basis. We submit that the Commission could not implement 
PnP for Canadian services without also doing so for all non-Canadian services 
authorized for distribution here. 
 

61. In terms of the timeframe, we envisage that, given the process necessary to introduce, 
consider and finalize any required regulatory amendments and, in our view, the 
likelihood that PnP would trigger pricing and packaging disputes, implementation 
would occur sometime in 2016, and thus both influence and be influenced by the 
Group licence renewal process currently scheduled for then.  

 

Q11. How can BDUs continue to give priority to the carriage of Canadian programming 
services? Is there a need to maintain the requirement that each subscriber receives a 
preponderance of Canadian services? 

CMPA’s Answer: 
 

62. The CMPA notes that, in its s. 15 request to the Commission dated 7 November 2013, 
the Governor in Council instructed the Commission, when making its report on how it 
would maximize the ability of Canadian consumers to subscribe to pay and specialty 
television services on a service-by-service basis, to have “particular regard to”, 
amongst other things, how the measures it would take “would ensure that… the 
majority of programming services received by subscribers remain Canadian.”17 

 
63. We submit that the preponderance rule remains the most effective and appropriate 

means of meeting the Broadcasting Act requirement that BDUs give priority to the 
carriage of Canadian programming services. 

 
64. The experience of BDUs already offering services on an a la carte basis or “pick 

10/20/30” options already demonstrates that administratively simple, consumer-
friendly, workable systems exist which can ensure the preponderance rule is honoured 
even where those PnP-like offerings are in place.  

 
65. Were it to eliminate the preponderance rule, the Commission would create a new 

system in which BDU subscribers could entirely avoid Canadian discretionary services.  
In other words, the Commission would create a new system in which foreign services 
could predominate (particularly if the Commission allows open entry for foreign 
services as it has tabled for consideration, but which we oppose: see our answer to 
Q13).  While such an approach might, on its face, meet the Commission’s objective of 
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providing consumers with more control over the BDU-delivered programming services 
they receive and pay for, it would in our view amount to the Commission abandoning 
Canadian discretionary services and constitute the elimination of a very important 
Canadian programming support mechanism. As such, it would jeopardize the viability 
of Canadian discretionary programming services and the contributions they in turn 
make to the creation and presentation of Canadian programming.  We therefore 
cannot see how elimination of the preponderance rule would be consistent with or 
permitted under the Commission’s objectives or principles for this proceeding or its 
legislative mandate. 

 
66. Given the contribution the preponderance rule makes to ensuring Canadian choices 

are available in our broadcasting system, its maintenance will serve more to promote 
consumers’ interests than to detract from them.  It should therefore be maintained. 

 

Q12. How should the Commission and Canadians measure the success of the Commission’s 
approach with respect to ensuring choice and flexibility in the selection of programming 
services? 

CMPA’s Answer: 

67. Given its legislative mandate, the only way the Commission can measure the success 
of any regulatory initiative it undertakes is to determine whether the initiative has 
served to implement the broadcasting and regulatory policy objectives set out in s. 
3(1) and s. 5(2) of the Broadcasting Act. The Commission has various objective metrics 
for helping to do so, including the hours of Canadian programming available in the 
system, and the amount of funding broadcasters and BDUs contribute to the 
production of Canadian programming.   

Access to non-Canadian programming services 

Questions 

Q13. Is there a way to remove barriers to the entry of more non-Canadian programming 
services into Canada without an undue negative impact on the Canadian television system? 

CMPA’s Answer: 

68. The CMPA’s response to this question focuses on English-language non-Canadian 
programming services. 
 

69. We strongly oppose relaxing the entry rules for non-Canadian services.   
 
70. As a starting point, it appears to us that some contributors to the earlier stages of this 

process mistakenly believe that regulatory barriers prevent them from accessing the 
most popular English-language non-Canadian programs.  In fact, the vast majority of 
the most popular English-language US satellite services are already authorized for 
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distribution in Canada, and we understand that almost all of the most popular English-
language US shows are also already available to Canadian BDU subscribers.  

 
71. As stated in the attached Environmental Scan, relaxing the entry rules for non-

Canadian services, when combined with PnP, is potentially one of the most damaging 
proposals the Commission could adopt because it could have a devastating impact on 
Canadian broadcasters’ revenues, Canadian content production and industry jobs: 
 

In total, a regulatory regime that includes pick-and-pay and lower 
barriers to entry would result in the loss of 17,860 FTEs of 
employment in the Canadian economy by 2020, including 8,170 
FTEs within the broadcasting sector (i.e. direct impact) and a 
further 9,690 FTEs lost in other sectors of the economy (i.e. spin-
off impact). The loss of revenue and employment on account of a 
new regulatory regime would also lead to an annualized loss of 
$896 million in GDP in the BDU segment in 2020 and a $348.3 
million loss in GDP in the pay, specialty and VOD/PPV segments. 
Altogether, the direct GDP impact loss would total $1.2 billion in 
2020. There would an additional $806.4 million in lost spin-off 
GDP in 2020. In total, therefore, a new regulatory regime would 
lead to a GDP loss of $2.05 billion for the Canadian economy in 
2020.18  

 
72. As stated in the attached report, The State of the Canadian Program Rights Market 

210419 (“the Program Rights Report”), “[t]he ‘circular relationship’ between the health 
of the Canadian rights market and the health of the broadcast system is evident in any 
serious analysis of either.”20  An important impact of the Commission’s current entry 
rules for non-Canadian services is to preserve the Canadian territorial rights market, 
and legitimate foreign service providers appreciate that fact and support the 
objective. 
 

73. As observed in the attached report from Wall Communications Inc., An Analysis of 
Various CRTC Proposals Presented in BNOC 2014-19021 (“the Wall Report”), relaxing 
the foreign service entry rules would remove the rationale for foreign services to 
continue to partner with Canadian services since they could minimize their costs, 
maximize their revenues and avoid having to share profits through direct entry 

                                                      
18

  Ibid., above Note 7, at pars 11.16 – 11.17. 

19
 Peter Miller, The State of the Canadian Program Rights Market 2104 – A Report prepared for submission to the 

CRTC in its formal “Talk TV” process, June 25, 2014.  
20

 Ibid., at par. 4.10. 
21

  Wall Communications Inc., An Analysis of Various CRTC Proposals Presented in BNOC 20141-190, June 23, 
2014.  
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instead22; at the very least, it would shift the balance of negotiating power to foreign 
broadcasters that own program rights used in Canada.23 
 

74. In this respect, the Canadian Association of Broadcasters observed in its initial 
submission respecting the Commission’s 2007 review of the regulatory framework for 
BDUs and discretionary services:  
 

… the wide-spread introduction of non-Canadian services to the 
system not only has the potential to undermine the integrity of 
the Canadian rights market but does little to encourage alliances 
between Canadian and non-Canadian services through 
commercial arrangements such as program supply agreements. 
These arrangements are key to Canadian services accessing 
foreign programming at reasonable prices and have served 
Canadian broadcasters well.”24 

We submit that, for the same reason, these arrangements have also served Canadian 
consumers well. 

 
75. The CMPA would also note that relaxing the entry rules for non-Canadian services 

could have a negative impact on Canadian producers’ foreign pre-sales. This is 
because, under current rules, productions distributed in Canada by a non-Canadian 
entity within the two-year period that begins after the production was completed and 
commercially exploitable are deemed ineligible for tax credits.25 Thus, if currently 
unauthorized foreign services which typically buy Canadian programs were allowed 
entry, producers wishing to access critical tax credits would no longer be able to pre-
sell to those services and would thus lose those revenues, which are often critical to 
production financing.   

 
76. We also wish to point out that the value of domestic licence fees would shrink if 

currently unauthorized foreign services that license original Canadian productions 
were to gain entry to this country.  

 
77. Fundamentally, it is a functioning, market-driven territorial program rights regime 

rather than regulatory intervention that ultimately governs what programs Canadians 
can see through their broadcasting system or from legitimate, legally-operating online 
program providers. The same is true elsewhere, whether in countries with similar 
broadcasting regulatory regimes, or in the most free-market system of them all: the 

                                                      
22

 Ibid., at p. 7 
23

 Ibid., at p. 8. 
24

 Available at https://services.crtc.gc.ca/pub/ListeInterventionList/Documents.aspx?ID=60931&Lang=e. See par. 
92.  
25

 See s. 6.03 of the CAVCO CPTC Program Guidelines, http://www.pch.gc.ca/DAMAssetPub/DAM-flmVid-
flmVid/STAGING/texte-text/cptc_guide_1272631234182_eng.pdf?WT.contentAuthority=12.3. 

https://services.crtc.gc.ca/pub/ListeInterventionList/Documents.aspx?ID=60931&Lang=e
http://www.pch.gc.ca/DAMAssetPub/DAM-flmVid-flmVid/STAGING/texte-text/cptc_guide_1272631234182_eng.pdf?WT.contentAuthority=12.3
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US.  A functioning, market-driven territorial program rights regime is also what drives 
domestic innovation, domestic business growth and domestic jobs in the global 
entertainment industry as it ensures that there can be domestic component of that 
global industry; otherwise, the dominant global provider of entertainment 
programming – the US – would be able to extend its industry control even further and 
deeper into other jurisdictions, reaping all the associated benefits and rewards solely 
for itself.  
 

78. As the Rights Report states: 
 

In sum, it is reasonable to assume that a material loosening of the 
foreign service entry rules would increase the entry of non-
contributing foreign services, and decrease the rights available to 
Canadian services.  The notion of “non-exclusivity” of program 
rights is of nominal help in this regard. Barring a CRTC decision to 
regulate programming costs (almost inconceivable), non-exclusive 
programming rights would not have sufficient value to Canadian 
discretionary services, nor can it be assumed that they would be 
made available at reasonable prices.26 

 
79. The Commission’s current entry rules for foreign services reinforce the legitimacy of 

this market-based, program rights-driven approach. This is therefore another reason 
why they should be maintained.  
 

Q14. What are the possible approaches to authorizing non-Canadian services for 
distribution in Canada, particularly in the absence of genre requirements for Canadian 
services? 

CMPA’s Answer: 

80. As observed in the report, The CRTC’s Genre Protection Policy – A 2013 Discussion 
Paper, recently posted to the Commission’s website27, “[t]here is technically no link 
between genre protection and the Commission’s policy of denying entry of foreign 
competitive services”28, and “[e]limination of genre exclusivity need not prevent 
maintenance of the foreign services test.”29 

 
81. We submit that it is both practicable and appropriate for the Commission to maintain 

its current approach to authorizing non-Canadian services for distribution in Canada:  
no foreign satellite service that is partially or totally competitive with any Canadian 

                                                      
26

 Ibid., above Note 19, at par 5.33. 
27

 Peter Miller, The CRTC’s Genre Protection Policy – A 2013 Discussion Paper, March 15, 2013, 
http://www.crtc.gc.ca/eng/publications/reports/rp140315.htm.   
28

 Ibid., at p. 1. 
29

 Ibid., at p. 27.  
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service should be authorized for distribution in Canada, and the onus should remain 
on the non-Canadian services (or their Canadian sponsors, as the case may be) to 
demonstrate that they qualify for the privilege of entry into this country. 
 

82. While it has been argued in the past that non-Canadian (in particular, US) services 
contribute in some way to the Canadian broadcasting system, the expansion of foreign 
programming choices offered on Canadian services and changes to the Commission’s 
BDU regulatory framework30, including the elimination of the linkage rules, effectively 
eliminate any such contribution beyond the relatively small amounts their subscriber 
fees add to the BDUs’ own contribution obligations. Moreover, that related BDU 
contribution pales in comparison to the CPE contributions from Canadian 
programming services against which the non-Canadian services compete.   

 
83. As noted above, Canadians already have access to a comprehensive menu of foreign 

programming choices. The CMPA is aware of no other country with a regulatory 
system that supports domestic content which would allow for the degree of open 
entry for foreign services the Commission is now contemplating. In fact, we are aware 
of no other such country which allows the degree to which foreign services are already 
authorized in Canada. The Commission should not allow more foreign services into 
Canada which would only serve to funnel even more money out of our system, create 
increased unfair competition for Canadian services and undermine our domestic rights 
market.   

 

Q15. Should the Commission choose to adopt a test such as that proposed in paragraph 52 
above, what evidence should parties be required to provide? 

CMPA’s Answer: 

84. Under the Commission’s proposed test, a non-Canadian service would be approved for 
distribution in Canada unless its distribution would have “an undue negative impact 
on the Canadian television system”, for example if it holds exclusive program rights 
that would otherwise be available in Canada or if it is an important source of 
programming for a Canadian service. As the attached Wall Report observes, however, 
it is unclear how this “test” would be put into practice: 
 

It would seem that the CRTC is suggesting that the onus would be 
on a Canadian channel to “demonstrate” the negative 
consequences of a given potential entrant.  It is our view that 
since the terms of agreements change over time, it would be very 
difficult to know a priori whether a potential entrant could at 
some point begin to increasing exploit program rights that they 

                                                      
30

 See Broadcasting Public Notice CRTC 2008-100, Regulatory frameworks for broadcasting distribution 
undertakings and discretionary programming services, http://www.crtc.gc.ca/eng/archive/2008/pb2008-
100.htm.  
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either own or can somehow control.  It would be even more 
difficult for an opponent to “demonstrate” future negative 
economic harm, let alone current economic harm. 

 
Nor is it clear what metrics would be used to gauge the level of 
“undue negative impact”.  Every commercial transaction involving 
consumers and two or more competitive suppliers typically leaves 
some parties better off and some parties worse off.  Attempting 
to measure a monetary level of benefit and harm arising from 
potential entrants is both complicated and ultimately 
speculative.31 

 
85. If, notwithstanding these concerns, the Commission nevertheless chooses to relax its 

foreign rules by adopting its proposed entry test – which we strongly oppose because 
of the damage it would cause to the system – the onus should remain on the non-
Canadian service (or its Canadian sponsor, as the case may be) to demonstrate that it 
qualifies for the privilege of entry into this country, including that it will not jeopardize 
the program rights that Canadian broadcasters have or will obtain. Interveners should 
then be given the opportunity to refute such claims.  
 

86. The service would also have to agree to be bound by any PnP rules the Commission 
might adopt for Canadian services.  
 

87. Similarly, we submit that non-Canadian services already authorized for distribution 
here must agree to be offered on a PnP basis before PnP is implemented for Canadian 
services. Alternatively, if any of them do not accept PnP status, we submit the 
Commission must revoke their distribution authorization.  
 

88. Further, as stated in our response to Q29 below, the time has come for the 
Commission to require that all foreign programming services authorized for 
distribution in Canada contribute to funding the production of Canadian programming 
at a level commensurate with the contributions made by Canadian programming 
services.   
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Q16. How should the Commission and Canadians measure success and determine whether 
the Commission’s approach is providing access to non-Canadian programming services 
without any undue negative impact on the Canadian television system? 

CMPA’s Answer: 

89. Frankly, we cannot see how an open entry regime for non-Canadian services coupled 
with elimination of the preponderance test could have anything but an undue 
negative impact on the Canadian television system, as it would allow the system, with 
the exception of a “skinny” basic service, to essentially become a foreign broadcasting 
system. 

 
90. As history has demonstrated, it may be exceedingly difficult to cut off the distribution 

in Canada of a foreign service once it has been allowed entry and gained a foothold in 
this country. Thus, if the Commission adopts an approach that favours the interests of 
non-Canadian services seeking entry over the interests of Canadian services (by 
placing the onus on Canadians services to prove likely harm), it may be difficult for 
Canadian services to demonstrate actual harm – and therefore that the Commission’ s 
approach has therefore not succeeded  – until it is too late. 

Simultaneous substitution 

Questions 

Q17. Should simultaneous substitution be maintained? If so, why is it still beneficial and 
necessary, and why do its benefits outweigh its costs and other drawbacks? 

91. We submit that simultaneous substitution must be maintained to avoid material 
damage to the system. The CMPA sees no net benefit to consumers by eliminating it 
but very real harm to Canadian broadcasters and Canadian programming. 
 

92. The attached Environmental Scan estimates that the elimination of simultaneous 
substitution would result in a loss of 530 FTEs in the Canadian economy in 2015, 
increasing to an annualized loss of 1,050 FTEs by 2020, and a loss of $68.3 million in 
GDP for the Canadian economy in 2015, increasing to an annualized loss of $135.5 
million in 2020.32 
 

93. The Rights Report states: 
 

Indeed, the link between program rights protection (through 
simultaneous substitution and other measures) and the 
maintenance of a separate Canadian rights market is probably as 
strong as the link between the maintenance of a separate 
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Canadian rights market and the health of the Canadian 
broadcasting system.33 

 
94. As the Commission has recognized, the primary purpose of simultaneous substitution 

is to protect the integrity of the program rights that Canadian broadcasters have 
secured for their market. It also generates advertising dollars in Canada, to the benefit 
of the Canadian economy; and it promotes local broadcasting and Canadian content 
creation.34 

 
95. As a result of the Group Licensing Framework, simultaneous substitution is important 

for the production of new, original Canadian programming because the revenues it 
generates for broadcasters is now subject to their new CPE obligations, and  the 
highest quality Canadian shows are most often exhibited on conventional channels.  

 
96. The CMPA submits that simultaneous substitution remains beneficial and necessary 

for these reasons – and we foresee no changes within the broadcasting system that 
would make these outcomes any less real or important.  

 
97. The Commission has suggested that, at a previously estimated $200 million annually, 

the value of simultaneous substitution “may be relatively small”; we submit, however, 
that this amount is in fact material given that broadcasters today are not generating 
any profits from their conventional services as advertising revenues shift elsewhere 
both in and outside of the system. In any event, we understand that the value of 
simultaneous substitution has increased substantially since it was last measured, 
thereby making it even more important for broadcasters, Canadian program 
production and jobs.    

 
98. While the Commission advises that there have been consumer complaints about 

simultaneous substitution, we submit that the volume of such complaints is very small 
relative to the number of substitutions that take place on an annual basis. We also 
note that Canadians who wish to view US ads broadcast during the Super Bowl can 
now see those ads before, during and after the game on the Internet. 

 
99. It is important to recognize that simultaneous substitution is much more consumer-

friendly than its natural and practical alternative, namely program blackouts.  
Moreover, as observed in the attached Wall Report, it is unlikely that, as some have 
suggested, its elimination would benefit Canadian programming by giving 
broadcasters more flexibility to schedule and promote Canadian programs: instead, 
broadcasters would still need to schedule US programs simultaneous with their US 
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station broadcasts in order to minimize the damage caused but the inability to 
substitute.35  

 

Q18. What is the current and prospective value of simultaneous substitution to 
broadcasters? 

CMPA Answer: 

100. The CMPA defers to the broadcasters to respond to this question. 
 

Q19. Are there alternatives to simultaneous substitution, such as non-simultaneous 
substitution (the replacement of the same program regardless of when it is broadcast), that 
could fulfill the public policy objectives that simultaneous substitution was implemented to 
fulfill? If so, what would these alternatives be, why are they necessary, and how could they 
be implemented? 

CMPA Answer: 

101. While, if workable, non-simultaneous substitution (“NSS”) might complement 
simultaneous substitution, and allow more flexibility in scheduling, the CMPA defers 
to the broadcasters and BDUs to identify the technical and copyright challenges 
associated with it.  Nevertheless, we caution the Commission against assuming that 
NSS would be more “consumer-friendly” than simultaneous substitution since we 
understand it would simply allow broadcasters to choose between substituting on a 
non-simultaneous or simultaneous basis, rather than eliminate the latter option 
altogether.36  

 
102. As the US has demonstrated, the other alternative is blackouts, which we submit 

would be substantially more consumer-unfriendly than simultaneous substitution or 
NSS.   

 

Q20. If the Commission were to decide to eliminate simultaneous substitution, how, and in 
what timeframe, should this change be implemented? 

CMPA Answer: 

103. For the reasons outline in our answer to Q17, we oppose the elimination of 
simultaneous substitution. Accordingly, we cannot propose a timeframe for its 
elimination.  
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Q21. Would the elimination of simultaneous substitution have unintended consequences 
for French-language television services? 

CMPA Answer: 

104. We oppose the elimination of simultaneous substitution. The CMPA defers to the 
French-language television services to respond to this question further. 

 

Q22. How should the Commission and Canadians measure success and determine whether 
the Commission’s new approach is achieving its objectives? 

CMPA Answer: 

105. Given its legislative mandate, the only way the Commission can really measure the 
success of any broadcasting initiative it undertakes is to determine whether the 
initiative has served to achieve the broadcasting and regulatory policy objectives set 
out in s. 3(1) and s. 5(2) of the Broadcasting Act. It has various objective metrics for 
helping to do so, including the revenues earned by local broadcasters and the amount 
of those revenues that has been allocated to the production of Canadian 
programming.  The CMPA submits that a significant reduction in either of these 
metrics – which we submit would result from the elimination of simultaneous 
substitution – would be a clear indication that the Commission’s approach has failed. 

 
106. Unfortunately, by the time such metrics are assessed, it may be too late to rehabilitate 

the situation.  
 

II. A Canadian television system that encourages the creation of compelling and diverse 
Canadian programming 

Fostering local programming 

Questions 

Q23. Are there alternative ways of fostering local programming? What role, if any, should 
the Commission play to ensure the presence of local programming?  What measures could 
be put in place? 

CMPA Answer: 

107. We defer to others who may be in a better position to answer this question. 
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Q24. Is regulatory intervention necessary to maintain access to local television stations and, 
if so, how could this best be achieved? Given that the vast majority of Canadians receive 
television services through a cable or satellite subscription, are there compelling reasons to 
maintain and support OTA transmission? Would the discontinuation of OTA transmission 
allow local television stations to devote more resources to programming? If the 
Commission determines that OTA transmission should no longer be required, under what 
timeframe should this be implemented? 

CMPA Answer: 

108. We generally defer to others, including the BDUs and the broadcasters, to respond to 
this question. Nevertheless, we would note that, while it would seem logical that 
broadcasters’ costs would decline if they could discontinue their OTA transmission, 
many of these costs are already sunk. Moreover, the broadcasters would have to incur 
new costs to deliver their signals by fibre or other means. 
 

109. In addition, we would point out that the discontinuation of OTA transmission would 
have significant legal implications.37 For example: assuming local stations would 
replace their OTA transmission with direct-to-BDU or satellite-to-BDU feeds, the BDU 
distribution of their signals would no longer constitute “retransmission” for copyright 
purposes. This would mean BDUs would no longer be required to pay royalties under 
s. 31 of the Copyright Act when they import such signals from distant markets.  

 
110. Currently, the Canadian Retransmission Collective (CRC), which collects and disburses 

distant signal retransmission royalties on behalf of Canadian independent producers 
and others, collects approximately $12 million annually from BDUs for programs 
contained in Canadian distant signals. This represents approximately 75% of the total 
annual royalties the CRC collects and disburses to the rightsholders it represents.38  
These royalties would disappear if current Canadian distant signals were to lose their 
“retransmission” status under copyright law. Moreover, it is unlikely CRC’s producer 
affiliates would be able to make up these lost royalties elsewhere, given that the 
current Terms of Trade Agreement grants the large broadcasters the right to 
broadcast eligible programs across all their licensed programming undertakings 
(including their OTA services) for the payment of a single, fair market licence fee, and 
we would expect broadcasters to seek licence fee reductions going forward to 
compensate for the anticipated negative revenue impact of PnP.  

 
111. While we understand that, should they transition from OTA to direct-feed 

transmissions, local stations may gain the right to negotiate fees for their BDU 
carriage, such a development and its potential positive impact on program funding – 
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including whether it could serve to compensate for lost distant signal royalties – are 
currently uncertain.  

 
112. In any event, we wish to advise the Commission that, should broadcasters end up 

converting their signals so as to effectively become local specialty services, they and 
producers will need time to modify their existing program licensing agreements to 
address the change in the broadcasters’ status.   

 
113. In light of the above, we submit that, if the Commission ultimately permits the signal 

transition, it should ensure that it is orderly and that it results in a net benefit to the 
system and to the production of new Canadian programming. At a minimum, the 
Commission’s decision should not serve to reduce the overall level of funds which, 
under the current system, now flow to independent producers in the form of distant 
signal copyright royalties.    

 

Q25. What role, if any, should the Commission play to preserve the diversity of local 
television stations in the French-language market? Should measures be adopted specifically 
for this linguistic market? 

CMPA Answer: 

114. As the CMPA’s members produce English-language programming, we defer to others 
more familiar with the French-language market to respond to this question. 
 

Q26. Is a different approach needed for independent local television stations? What 
measures, if any, could be put in place? 

CMPA Answer: 

115. The CMPA defers to others, including the operators of independent local television 
stations, to respond to this question. 

 

Q27. How should the Commission and Canadians measure success in fostering local 
programming and allowing broadcasters to revitalize their business models? 

CMPA Answer: 

116. The CMPA defers to others, including the operators of local television stations, to 
respond to this question. 
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Financing and promoting compelling Canadian programming 

Questions 

Q28. How will programs be delivered in the future (i.e. in five years and 10 years from now) 
and who will be the future aggregators and curators of programming?  

CMPA Answer: 

117. The CMPA respectfully submits that no-one can accurately predict how programs will 
be delivered five years from now, let alone ten, and so we strongly caution the 
Commission against making major policy changes for today based on what can only be 
highly speculative guesses about what may happen years from now.  

 
118. As the attached Environmental Scan observes: 

 
In the extreme, views of the future often suffer from an excess of 
technological determinism on the one hand, or denial on the 
other.  In any event, while we may have a good handle on new 
consumer technologies and their impact, we can never fully 
predict their rate of adoption.39 

 
119. The Environmental Scan takes the position that “industry trends are sufficiently clear 

to forecast revenues fairly definitively over a three year horizon (2014-2016)”, but that 
the best way of constructing a useful analysis over a “mid-term” seven year horizon “is 
to consider a series of ‘outlooks’, positing different best case and worst case scenarios 
for the system, depending on such considerations as “gradual change” or more 
“material change”, relatively status quo regulation, or more fundamental changes to 
regulation (as contemplated in the CRTC Public Notice).”40   

120. As further evidence of how difficult it is to predict the future and, in particular, to 
forecast what technologies and services will emerge that will impact consumer 
behaviour, the Environmental Scan reminds us: 

 
Broadband Internet is essentially only a decade old.  Many of the sites and 
apps we use daily are well under ten years old – in [Over-the Top (“OTT”), most 
under five.  

 
o Even Google, which pre-dates broadband Internet, is only 

15 years old; 
o YouTube is 9 years old; 
o Facebook (in its public form) is 8 years old; 
o Twitter is 8 years old; 

                                                      
39

 Ibid., above Note 7, at par. 2.10. 
40

 Ibid., at pars 1.3 – 1.4. 
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o Hulu (available only in the US) is 6 years old; 
o Netflix Canada, launched in September, 2010, will turn 4 

at the time of the CRTC hearing.41 
 
121. As described in that document, both the system for delivering programming and 

consumers’ viewing practices will continue to embrace more on-demand options and 
opportunities in a manner which will supplement rather than replace the traditional 
linear, scheduled model: 
 

Live “linear” broadcasting will exist as an appropriate means to 
receive and distribute many types of television programming well 
beyond the decade.  And with the “installed base” of broadcast 
equipment, many current consumers will be content to continue 
their current habits into the foreseeable future.  

 
That said, the shift to on-demand and online will continue, and 
BDU/ISPs will accommodate it. And as BDUs lose their regulated 
monopoly as distributers of TV, they gain a potentially higher 
margin business as ISPs to video hungry Internet consumers.42 

 
122. Accordingly, on-demand delivery options will continue to develop and consumers will 

increasingly turn to those options, but they won’t completely eliminate or abandon 
the current system, as the case may be. 
 

123. This is an important point to appreciate because it appears to us that the Commission 
may be contemplating regulatory changes which are premised on a view that the 
existing system has effectively been replaced with a purely on-demand regime, or may 
soon be. 

 
124. For example, the Commission proposes to eliminate or reduce Canadian programming 

exhibition obligations, perhaps because, admittedly, such obligations make little sense 
in the context of non-linear, on-demand programming services. 

 
125. In contrast, however, exhibition obligations continue to make sense in the context of 

linear, scheduled programming services because they ensure that, regardless of the 
Canadian service chosen, Canadian viewers will still be guaranteed the opportunity to 
choose Canadian programs from within the service’s schedule.   
 
 
 

                                                      
41

 Ibid., at par. 4.3.  
42

 Ibid., at pars 4.14 – 4.15.  
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126. This is not to discount or ignore the changes that are happening in aggregation and 
curation. As the Environmental Scan observes:  
 

More and more TV content is exhibited online.  More and more apps 
and devices synch or merge the Internet and Traditional TV.  Recent 
examples include: 

o Three small American cable companies announce a deal 
that will put Netflix on their TiVo cable boxes; 

o Videotron launches “the app that will change TV forever”, 
combining online content with cable set-top box 
functionality, as an intended one-stop, platform agnostic, 
TV portal; 

o Amazon announces a landmark deal with HBO that will 
put past seasons of hit HBO shows on its Prime service; 
and 

o Rogers is rumoured to be about to launch its own OTT 
service, Showmi.43 

127. It is important to appreciate the impact of these changes on support for Canadian 
programming:   
 

… the shift to on-demand is real and accelerating, and, whether it 
be regulated VOD and PVR viewing, or online and OTT, it risks 
reductions in regulatory contribution.  OTT only exacerbates that 
anticipated reduction, but within the system, the damage 
becomes more containable. 

Thus, as significant as the ramifications of “on demand” 
consumption within a BDU environment ultimately are, it is 
Internet-based bypass through OTT that raises the major 
concerns for the system. 

Indeed, the mere act of cord shaving through, for example, the 
loss of a pay TV subscriber to Netflix Canada can reduce 
Canadian content expenditure by roughly $2.05 per subscriber 
per month.44 

 
128. It is for this reason that we submit in our answer to the next question that the 

Commission should now extend Canadian programming funding obligations to exempt 
“new media” broadcasting services which have increased in their importance and 
impact.   
 

                                                      
43

 Ibid., at par. 4.37. 
44

 Ibid., at pars 5.5 – 5.7. 
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129. We would suggest there are some other obvious observations about the future: 
 

i. First, contrary to conventional wisdom of 5 to 10 years ago, the 
long tail is not wagging the dog. There is tremendous 
consumption of all kinds and forms of content but many of the 
big ticket productions that attract the biggest audiences and 
generate the most buzz will be very expensive to produce.  

 
ii. Second, without broadcasters in some form there will not be 

enterprises that have the capacity to fund the levels of original 
content being produced today. And just because Netflix, Amazon 
or others are investing in original programming today does not 
mean they have discovered a sustainable business model. 

 
iii. Third, as competition increases there will be more concentration 

to achieve scale, and the number of dominant players in Canada 
and the US will shrink. 

 
iv. Fourth, the broadcasters of the future in Canada could be all 

foreign corporations like Netflix, Google or Apple or they could 
be a part of a system that includes Canadian broadcasters and 
aggregators: it is merely a question of political will. There is no 
reason there cannot continue to be a truly Canadian 
broadcasting system, but it requires the continued belief by 
policy-makers and regulators that a domestic system has value in 
terms of its reflection of our identity or as a platform to tell and 
sell our ideas to global markets. 

 
v. Finally, the ability to protect and exploit intellectual property 

rights will determine how stable or successful various broadcast 
systems will be. And there is no reason there cannot be a 
Canadian rights market.  

 

Q29. Do funding mechanisms for Canadian programming need to be modified to take into 
account changes in the way Canadian programming is watched? 

CMPA Answer: 

130. At the outset, we would observe that, since its inception, the Commission has 
constantly been faced with the need to adapt its regulatory approaches and support 
mechanisms to respond to changes in the broadcasting system, including changes in 
technology and consumer behaviour.  Accordingly, we are confident that the 
Commission can continue to modify its support mechanisms as needed to adapt to 
new forms of broadcasting and the ways in which Canadians watch programming. 
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Moreover, as long as the activity qualifies as “broadcasting” and the Commission’s 
response is in furtherance of Canada’s broadcasting policy objectives, the Commission 
has the jurisdiction to act. 

 
131. In that respect, the CMPA submits that the current funding mechanisms for Canadian 

programming should be modified to take into account the additional ways in which 
Canadian programming is both watched and delivered. In other words, we submit the 
Commission should extend the current funding mechanisms for Canadian 
programming to embrace and reflect newer delivery/viewership models in order to 
supplement rather than replace the current mechanisms.  

 
132. To that end, we submit that the current funding mechanisms applicable to licensed 

linear, scheduled programming services (namely their CPE and, if in a Group, PNI 
obligations) should be maintained: they are consistent with the advertising and/or 
subscription revenue model for such services and appropriate given the primary role 
they continue to play in the broadcasting system. Given that those current 
mechanisms are revenue-based, they will continue to reflect appropriately any 
fluctuations in each corresponding service’s revenue level whether caused by 
changing viewership practices or the Commission’s proposed new approach to BDU 
packaging. 

 
133. We also submit that the Commission should maintain the obligation of licensed BDUs 

to contribute a percentage of their revenues to the Canada Media Fund (“CMF”) and 
Independent Production Funds. Again, this revenue-based model is the most 
adaptable to situations where revenue levels may be impacted by changing consumer 
behaviour or modifications to the current regulatory regime. 
 

134. This being said, we submit that it is now appropriate to extend Canadian programming 
funding obligations to other broadcasting services which, to this point, have been 
exempt from such obligations but which have increased in their importance and 
impact.  Specifically, we submit that the New Media Exemption Order (“NMEO”), 
which encompasses most if not all of the newer and emerging broadcasting services  – 
including broadcasters’ online content portals, TV Everywhere offerings and OTT SVOD 
services like the forthcoming Rogers “ShowMi” service and Netflix – should be 
amended by adding a Canadian program funding obligation.   

 
135. Further, we submit the Commission should require exempt “new media” broadcasters 

operating in Canada to include Canadian programs in the inventory for their online 
services, much the same way the Commission has established library obligations for 
licensed VOD services. 
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136. Accordingly, we recommend that, as part of this proceeding, the Commission:   
 

 Require exempt “new media” broadcasters to spend on 
Canadian programming and to include Canadian 
programs in their inventory. 

 
137. We believe that these exempt “new media” broadcasting services are now firmly 

entrenched in Canada and their growth and impact will continue to increase over 
time. For example, while Netflix no longer discloses its subscriber figures for Canada, 
recent consumer research suggests that almost 6 million Canadians are signed up for 
the service, an increase of 40% since 2012.45  At Netflix’s recently-announced new 
price of $9/month, that means, at current subscriber levels, it will generate almost 
$650 million/year from operating its broadcasting business in Canada.46 There is 
therefore no denying that, regardless of whether it siphons subscribers from licensed 
BDUs or simply supplements subscribers’ television viewing, Netflix has found a 
profitable business model for its Canadian operations, and the magnitude of its 
operation in Canada has made it a significant player not just in the OTT space but in 
the context of the entire Canadian broadcasting system.  
 

138. In that respect, we note that, in concluding its 2011 OTT fact-finding exercise, the 
Commission announced that it would “maintain a watching brief on OTT”, to 
determine if the scenarios put forth by parties with respect to potential regulatory 
impacts and opportunities materialize. Given the manner in which OTT and other 
“new media” broadcasting services have developed since that time, we submit this 
current proceeding represents a critical time for re-examining the Commission’s 
policies with respect to “new media” broadcasting. 
 

139. We also submit that, given the expected negative impact that PnP will have on 
broadcasters’ revenues and thus on the level of funding they currently contribute to 
Canadian program production, the time has come for the Commission to require that 
foreign services authorized for distribution in Canada contribute to funding the 
production of Canadian programming at a level commensurate with the contributions 
made by Canadian services against which they compete.  Accordingly, we recommend 
that, as part of this proceeding, the Commission: 
 

 Require that foreign services authorized for distribution 
in Canada contribute to funding the production of 
Canadian programming.  

                                                      
45

 Michael Oliveria, Report finds 29 per cent of English-speaking Canadians subscribe to Netflix, Toronto Star, 4 
February 2014, 
http://www.thestar.com/business/tech_news/2014/02/04/report_finds_29_per_cent_of_englishspeaking_cana
dians_subscribe_to_netflix.html.  
46

 $9 x 6 million x 12 months = $648 million. 

http://www.thestar.com/business/tech_news/2014/02/04/report_finds_29_per_cent_of_englishspeaking_canadians_subscribe_to_netflix.html
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140. We envisage that, as with enforcing its entry test for foreign services, the Commission 
could enforce this contribution obligation through its regulation of BDUs, for example 
by requiring BDUs to administer a “set-off” against their foreign service affiliation fees 
to be re-directed to the CMF.    

 

Q30. Are any regulatory measures required to encourage the production, promotion or 
presentation of new, compelling and innovative Canadian programming? If so, what would 
those measures look like? 

CMPA Answer: 

141. The CMPA submits that regulatory measures are indeed required to encourage the 
production, promotion and presentation of new, compelling and innovative Canadian 
programming.  
 

142. In order for the Canadian broadcasting system to meet consumer demands for great 
and diverse programming and to compete in an increasingly global marketplace, the 
quality of new Canadian programming must continue to improve, as it has done in 
recent years.  As stated in the Rights Report: 
 

In a world where the Canadian broadcasting system itself 
becomes “discretionary”, the lesson learned by discretionary 
service programmers about the role of compelling exclusive 
original content is apt.  Quality Canadian programming is to the 
Canadian broadcasting system what an anchor show is to a cable 
network – a reason to “subscribe”, a reason to stay a while, and a 
reason to come back.47 

 
143. These recent improvements are directly attributable to the increased program funding 

in the system coming from the largest broadcasters as a result of their Group Licensing 
Framework obligations, tangible benefits packages and continued (albeit reduced) 
overall growth in BDU subscription and specialty service advertising revenues. 

 
144. In 2010, the Commission stated the following when it announced its new Group 

Licensing Framework: 
 

The Canadian broadcasting system will succeed or fail to the 
degree that Canadian creative talent, producers, broadcasters 
and distributors provide a quality Canadian television experience 

                                                      
47

 Ibid., above Note 19, at par. 4.26. 
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for the viewer. At the heart of this experience is the ability of the 
system to continually create attractive new Canadian programs.48  
 

145. The CMPA notes that, notwithstanding this statement, to date there has been no new 
requirement on broadcasters to allocate their CPE or PNI spending specifically to 
finance the production of new, original content. 
 

146. As stated above, the CMPA considers an overarching objective of this proceeding must 
be to ensure consumers continue to have a choice of high-quality original Canadian 
programming. That is because we have a very real concern that, if broadcasters’ 
revenues were to decline significantly due to PnP (and other equally dramatic changes 
being considered in this proceeding), they would be inclined to spend 
disproportionately less on new content, particularly new Canadian content. 

 
147. Admittedly, for the broadcasters, reducing the risks associated with commissioning 

and airing new, original Canadian programming in the face of PnP-generated revenue 
declines could make business sense, particularly if they have other lines of business 
like wireless or broadband which could deliver much higher returns on their 
investments, or if they believe they could get higher ROI from buying US shows. In 
such circumstances, broadcasters would also likely to adjust the cost/revenue 
allocations between their integrated business units as a way to minimize the impact of 
their broadcasting revenue losses.  
 

148. These observations only serve to underscore the Commission’s 2010 recognition that 
the system must continually create attractive new Canadian programs, while 
demonstrating that this objective has never been more at risk than it will be as a result 
of this proceeding. Given the Commission’s guiding principle in this proceeding that 
the system is to focus primarily on the production and availability of high quality 
Canadian programming, we submit that, going forward, it is critical to ensure 
broadcasters spend on original independently-produced content rather than simply on 
library material or in-house productions. 
 

149. Even to the extent broadcasters would see a business case in continuing to spend on 
original Canadian programming, they would likely to focus their spending on (a) a few 
big budget productions designed to appeal to and therefore trigger investment from a 
US broadcaster; and (b) “Canadianizing” imported formats like Big Brother or Amazing 
Race, which generate no subsequent international sales opportunities for the 
Canadian producer. Again, this behaviour could make business sense, particularly for 
integrated carriers; it could also please the consumers who value those particular 
shows. But it would serve to disproportionately reduce existing spending on original 

                                                      
48

 Broadcasting Regulatory Policy 2010-167, A group-based approach to the licensing of private television 
services, http://www.crtc.gc.ca/eng/archive/2010/2010-167.htm, at par. 7.    
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Canadian programs generally, and could further reduce their spending on genres of 
PNI beyond big budget serialized drama, thereby continuing a trend that has become a 
byproduct of the Group Licensing Framework. 
 

150. On this latter point, the experiences of producers with the Group Licensing Framework 
so far indicate that, notwithstanding the contributions that children’s programming, 
new theatrical feature films and original long-form documentaries make to 
programming diversity, those categories of Canadian programming are now most at 
risk. Indeed, the attached Report on the impact of the Group Licensing Framework to 
date (“the GLR Report”) observes that the Framework is having a negative impact on 
the production of those important types of Canadian programming: 

 
[A] consequence of the [Group Licensing Framework] and the 
shifting sands it creates for independent producers is the lack of 
protection for certain production genres like documentaries, kids, 
television movies, or even non-scripted series. As broadcaster 
groups are favouring Canadian Program Expenditure (CPE) and 
Programs of National Interest (PNI) spending on programming 
that attracts large audiences and advertisers on conventional 
television and high rating specialty channels, resources for their 
other specialty services within the groups are often seriously 
depleted by the movement of allocations. TV drama series and 
branded foreign format productions are doing fine but other 
genres are suffering. 49  

 
151. The GLR Report also observes: 
 

Prioritizing certain genres over others (like dramas over 
documentaries, TV movies and kids) impacts the whole funding 
system as CMF funding tends to shift over in similar fashion. This 
threatens the long term viability of the non-prioritized genres. 
Also in the case of foreign format, the shift to fewer shows, bigger 
budgets diverts vital funding away from originality, innovation, 
ownership, and a distinctly Canadian savoir-faire and storytelling, 
towards a work-for-hire culture where producers merely execute 
on established concepts created elsewhere.50 

 
152. The fact that consumers’ access to Canadian children’s programming, theatrical 

feature films and long-form documentaries is at risk is a problem, particularly since the 
Commission’s Group Licensing Framework was supposed to ensure those 
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 Louis Fournier, Impact Study on the Group Licence Policy 2.5 Years Later, March 2014, at p.1.  
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 Ibid., at p. 4. 
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programming categories received continued support. In first proposing a new 
Framework, the Commission had stated:  

 
While greater flexibility may have a positive impact on the 
viability of the Canadian television industry, it is also appropriate 
that this flexibility should result in greater support for Canadian 
programming, including original programming, particularly in 
categories that continue to be under-represented in the Canadian 
broadcasting system, such as drama and documentaries.51  

 
153. As the Commission has oft repeated, “drama” is to include children’s programming 

and theatrical feature films.   
 

154. Each of these categories is important for consumers in social and cultural terms, yet 
each is now at greater risk should PnP move content production towards 
programming that will attract the greatest number of subscribers. 
 

155. Canadian theatrical feature films can be the most artistic, compelling and emotionally 
engaging form of Canadian audio-visual expression. Yet the opportunities for 
consumers to access Canadian theatrical feature films on television have been 
negatively impacted in the last few years due to broadcasters shifting their focus to 
serialized drama. The CMPA does not object to serialized drama given consumers’ 
obvious demand for it (which equates to production opportunities).  But consumers 
also want to watch Canadian theatrical feature films on their TVs (particularly when 
the films are promoted). We suspect however, that their opportunities to do so would 
be even more at risk in a PnP environment should broadcasters take even more 
conservative approaches to their portfolios in the face of anticipated overall revenue 
declines. 
 

156. Canadian consumers – particularly the young and their families - have long-benefited 
from the fact Canadian producers excel at making children’s programming. But 
children’s programming serves a niche audience, and often cannot be supported by 
advertising, which may make it less attractive to broadcasters particularly as they fight 
to protect their corporate margins.  Strong Canadian children’s programming can help 
shape future Canadian generations, while its absence could let imported cultures do 
that job. That is why care needs to be taken in a PnP environment to ensure young 
“consumers” are not orphaned by the demands of adult audiences. 
 

157. Documentaries are critical for an informed citizenry. They allow consumers to see the 
world that they live in from the perspective of some of our most socially committed 
audio-visual creators. Just as theatrical films give consumers the opportunity to see 
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themselves and their culture in a celluloid (now digital) mirror, documentaries test 
their conscience and intelligence and influence their political discourse. 
 

158. Combined, theatrical feature films, children’s programming and documentaries are 
core elements in broadcasting’s contribution to our social, political, cultural and 
economic fabric as required under s. 3(1) of the Broadcasting Act.  While we do not 
seek in any way to understate the attractiveness of serialized drama (or its importance 
to Canadian producers), the art of film, the importance of children’s programming to 
future generations and the contribution documentaries make to sharing our stories 
with each other mean consumers deserve to see them on television along with the 
more populist content that PnP could incent broadcasters to focus on. 
 

159. Ultimately, what drives the creation and presentation of innovative, compelling and 
diverse programming is the provision of financing to produce the programs and the 
availability of platforms for making them available to different viewers.  If funding 
levels were to drop, program quality would suffer. And if exhibition opportunities 
were to disappear or be dramatically reduced, so too would program diversity as 
broadcasters could be further incented to allocate their available funds to fewer 
shows which would appeal to more generic audiences.     

 
160. Therefore, the CMPA submits that, as part of this proceeding, the Commission should 

establish rules to ensure consumers in a PnP world would still get to watch new, 
original programs, including programs in the at-risk categories of children’s 
programming, theatrical feature films and documentaries. Specifically, we recommend 
in this respect that that the Commission: 
 

 Require broadcasters to maintain the percentage of their 
CPE they have historically spent on new, original 
Canadian programs, and to allocate minimum set 
percentages of their PNI spending to support at-risk 
genres, specifically new, original children’s programming, 
Canadian theatrical feature films, and documentaries. 

 
161. We submit that the specific and appropriate percentages could be established as part 

of the forthcoming 2016 Group licence renewal process. In that respect, we note that 
a June 2013 study commissioned by the Directors Guild of Canada estimated that the 
broadcaster Groups are directing 80% of their required PNI spending to original 
Canadian programming.52  

                                                      
52

 Directors Guild of Canada, Cornerstone: An Analysis of the Impact of the CRTC Policy on “Programs of National 
Interest” on English-Language Television Production in Canada, June 2013, available at 
http://cdn.playbackonline.ca/wp/wp-content/uploads/2013/06/dgc13_pni_report_final.pdf. See p. 25 and 
Appendix 2, pars 17-20. 
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162. We would point out that, while these original programming spending obligations 
would govern the allocation of the broadcasters’ programming costs, they would not 
increase them, even in the face of declining revenues that might be caused by PnP.  
This is because the new obligations would simply be a sub-set of the broadcasters’ 
existing revenue-based CPE and PNI requirements.  Accordingly, to the extent the 
broadcasters’ revenues would decline, so would their original programming 
expenditures, just as their broader CPE and PNI expenditures would do now.   
 

163. Nevertheless, to militate against those anticipated PnP-generated revenue declines, 
we recommend that, as part of this proceeding, the Commission: 
 

 Allow Canadian discretionary services to retain the 
power to negotiate fair and adequate wholesale rates for 
their services; 
 

 Allow  BDUs to retain sufficient pricing and packaging 
flexibility to  develop their own market-driven 
approaches to adapt to the changing environment; and 

 

 Give Canadian discretionary services the opportunity to 
make their case to the Commission that, because of their 
high level of support for original Canadian programming, 
they should qualify to be included on “skinny basic”. 

 
164. We also reiterate the argument that we made in our submission regarding the 

Commission’s recent review of its Benefits Policy that the Commission should re-apply 
that Policy to transactions involving BDUs.53  We submit that exempting BDUs from 
the Benefits Policy is no longer supportable in light of the current level of industry 
consolidation and vertical integration within the broadcasting industry, and the 
blurring of lines between broadcasters, BDUs, VOD and OTT services. 
 

165. The CMPA also submits that regulatory measures are also required to encourage the 
promotion of Canadian programming. We consider promotion to be critical to 
ensuring the success of Canadian programming, particularly as the opportunities for 
consumers to access content from around the world continue to grow exponentially 
both within the currently regulated system and through OTT services.  

 
166. One measure to encourage promotion which bears exploring is for the CMF to allocate 

some of its funds to broadcasters’ promotional activities, particularly should the 
Commission proceed with its proposal to direct future tangible benefits to the CMF 
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and should BDU transactions also become subject to the Benefits Policy (as we 
recommend). We also submit that local avails could be put to better use in this respect 
through, for example, allowing BDUs to sell a portion of such avails in exchange for 
using another portion to promote Canadian programs.  

 

Q31. Would these measures affect the purchase of program rights and licence fees paid to 
independent producers? 

CMPA Answer: 

167. The extent to which these measures would affect the purchase of program rights and 
licence fees paid to independent producers will depend primarily on the status of 
Terms of Trade between producers and broadcasters. As stated above, Terms of Trade 
would take on even greater importance in a PnP world to ensure fair treatment for 
producers and the opportunity to exploit their intellectual property in the productions 
they develop and deliver to broadcasters. 

 

Q32. Should the Commission encourage the production of certain types of programs as it 
has done in the past? If so, which types of programs should be supported? 

CMPA Answer: 

168. As referenced above in our answer to Q30, children’s programming, new theatrical 
feature films and original long-form documentaries are now most at risk 
notwithstanding the contributions that those categories of programming make to 
programming diversity and to our social, political, cultural and economic fabric.  
Therefore, as stated above, we recommend that the Commission oblige the large 
broadcaster Groups to allocate at least some portion of their PNI spending to at-risk 
genres, specifically new, original children’s programming, Canadian theatrical feature 
films and documentaries. 
 

Q33. What form should incentives take? Would eliminating certain requirements, for 
example, exhibition requirements, be an effective and appropriate incentive for producing 
Canadian programming or programming of certain types? 

CMPA Answer: 

169. We submit that, contrary to the Commission’s apparent assumption, eliminating 
exhibition requirements would act as a clear disincentive for producing Canadian 
programming and programming of certain types.  As history has demonstrated, such a 
move would be almost certain to result in a significant reduction in Canadian 
programming exhibited in Prime Time.  
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170. For example, the Commission’s 1999 decision to remove private conventional 
broadcasters’ expenditure requirements in favour of only exhibition requirements led 
to Canadian drama all but disappearing off their Prime Time schedules. 
 

171. Similarly, should the Commission now choose to eliminate exhibition requirements in 
favour of only expenditure requirements, this could incent broadcasters to funnel 
their CPE into a small number of big budget programs to fulfill any PNI obligations they 
may have, with the rest going to in-house production of more lifestyle and reality 
programs (based on foreign formats), sports and news. Alternatively, as the attached 
Wall Report observes: 
 

If broadcasters were no longer required to adhere to exhibition 
rules, prevailing economic considerations would likely induce a 
reduction in the amount of Canadian programming in prime time. 
Put simply, since comparable quality but less costly non-Canadian 
content is available, it would be substituted for Canadian content 
as a matter of economic prudence. 
 
This would be the case even if Canadian programming expenditure 
levels were retained.54  

 
172. As the attached Wall Report also observes, absent exhibition obligations, the 

broadcaster Groups could also use their spending flexibility under the Group Licensing 
Framework to allocate all their CPE to certain of their services and convert the rest 
into all-US programming services.55   
 

173. We submit that the exhibition obligations applicable to each programming service 
ensure that the broadcasters must air their Canadian programs during times when 
competition for viewers is the greatest (typically Prime Time), thus further motivating 
them to ensure those programs are well-made, innovative, attractive and respond to 
diverse audience tastes.      

 
174. In other words, exhibition obligations make an important contribution to consumer 

choice, by ensuring that the choices for the majority of Canadians who continue to 
turn to linear, scheduled services as the primary source for their television 
programming still include Canadian programming options.  

 
175. Indeed, we submit that the Broadcasting Act establishes that exhibition requirements 

are a fundamental tool for achieving Canada’s broadcasting policy objectives.  
Specifically, the Commission is obliged under the Broadcasting Act to impose 
exhibition obligations on each Canadian programming undertaking: as s. 3(1)(f) 
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provides, the Commission must, absent special circumstances, require each 
programming undertaking to make at least predominant use of Canadian and other 
resources in the creation and presentation (i.e. exhibition) of programming. Therefore, 
the development and implementation of exhibition requirements is a core mandate 
for the Commission under the Broadcasting Act and, for that reason, has historically 
been an important regulatory activity.    

 
176. For these reasons, we oppose the elimination of exhibition requirements, particularly 

in Prime Time. 

 

Q34. If exhibition requirements are generally reduced or eliminated, would there still be a 
need for specific exhibition requirements for particular types of programming, e.g. local or 
children’s programming?  

CMPA Answer: 

177. For the reasons set out above, we oppose the elimination of exhibition requirements, 
particularly in Prime Time.  However, if the Commission were to proceed in this way, 
we submit that, consistent with our recommendations above respecting the funding 
of at risk-genres, the Commission should establish exhibition requirements for new, 
original children’s programming, Canadian theatrical feature films, and 
documentaries. 

 

Q35. Should the Commission encourage the promotion of Canadian programs, here and 
abroad? If so, how? 

CMPA Answer: 

178. As stated above in our answer to Q30, we consider promotion to be critical to 
ensuring the success of Canadian programming, particularly as the opportunities for 
consumers to access content from around the world continue to grow exponentially 
both within the currently regulated system and through OTT services. Further, as also 
stated above, we suggest that one measure to encourage promotion which bears 
exploring is for the CMF to allocate some of its funds to broadcasters’ promotional 
activities, particularly should the Commission proceed with its proposal to direct 
future tangible benefits to the CMF and should BDU transactions also become subject 
to that policy (as we recommend). We also submit that local avails could be put to 
better use in this respect through, for example, allowing BDUs to sell a portion of such 
avails in exchange for using another portion to promote Canadian programs. 
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Q36. Is the current way to calculate contributions to Canadian programming still 
appropriate? For example, should the Commission update its definition of broadcasting 
revenues to reflect all broadcasting activities by licensees? 

CMPA Answer:  

179. As stated above in response to Q1, the CMPA anticipates that revenues for licensed 
programming services would decline should PnP be introduce. At the same time, 
however, we also anticipate that revenues generated from broadcasting on other, 
currently unlicensed platforms will increase, which could offset the licensed services’ 
declines, at least in part. Indeed, based on the total revenues from both licensed and 
currently exempt broadcasting services (programming and distribution), it is clear that 
consumers are maintaining – and even increasing – their spending on “broadcasting” 
services.  As noted in the attached Environmental Scan, “[o]ne of the notable 
consumer developments over the last few decades has been the increase in consumer 
spending on home-based or personal entertainment.”56 Moreover, “[a]s consumer 
budgets for entertainment can be expected to increase, the opportunity for more 
spending on “content” is clearly a positive one for the Canadian broadcasting system – 
under the right conditions, including regulatory conditions.”57 
 

180. For its part, PwC observes in its latest Global Entertainment and Media Outlook: 
 

Two of the best-performing consumer sub-segments use a model 
by which consumers pay for round-the-clock access: digital music 
streaming, where revenue will grow at a 13.4% CAGR, and 
electronic home video OTT/streaming, set to rise at a 28.1% 
CAGR. Growth rates such as these will not only offset a slow-
moving non-digital consumer market, but may also point the way 
forward for other segments.58 

 
181. Simply put, there is evidence to suggest that, even if some linear broadcasters were to 

see revenue losses as a result of PnP, the total amount of money consumers are 
spending on content activities defined as “broadcasting” under the Broadcasting Act 
could stay fairly steady in the short-term or even rise, providing new sources of 
revenues for broadcasters and BDUs, and new sources of funding for original Canadian 
programming. For example, as we note in our response to Q29, above, Canadians will 
spend an estimated $650 million to access Netflix in the next year. 
 

182. As stated above in our answer to Q29, we submit that it is now appropriate to extend 
Canadian programming funding obligations to other broadcasting services which, to 

                                                      
56

 Ibid., above Note 7, at par. 4.17.  
57

 Ibid., at par. 4.20.  
58

 PwC, Global Media and Entertainment Outlook 2014-2018, Global and Canadian Highlights, June 2014. 
Summary page at http://www.pwc.com/gx/en/global-entertainment-media-outlook/data-insights.jhtml.  

http://www.pwc.com/gx/en/global-entertainment-media-outlook/data-insights.jhtml
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this point, have been exempt from such obligations but which have increased in their 
importance and impact.  Specifically, we submit that the NMEO, which encompasses 
most if not all of the newer and emerging broadcasting services – including TV 
Everywhere offerings and OTT SVOD services like the forthcoming Rogers “ShowMi” 
service and Netflix – should be amended by adding a Canadian program funding 
obligation. 
 

183. It is also important that the Commission publish accurate data regarding spending on 
Canadian programming and on how contributors are calculating and allocating their 
spending obligations. As we have stated in other proceedings, this information is 
crucial as it would allow stakeholders to monitor the impact of the Commission’s 
policies on their constituencies and on the broadcasting system as a whole.  Such 
information is a critical link between the Commission’s policies and the outcomes of 
those policies and, as such we feel that there is a vital public interest in its detail, 
accuracy, and availability. 

 
184. One issue in this respect is reporting on CPE and PNI spending by individual television 

services in their annual returns to the Commission. The Commission currently 
aggregates this data by designated Group, so that spending information is not available 
on a service by service basis.  The CMPA submits that data by individual service should 
be publicly available, so that industry stakeholders and other members of the public 
can assess the impact of the flexibility provisions of the Group Licensing Framework, 
among other things.  We submit that data by individual television services should be 
publicly available with respect to CPE and PNI spending, spending by PNI programming 
category, and spending on non-Canadian programming. 

 

Q37. Does the current funding model for community channels continue to be appropriate? 

CMPA Answer: 

185. In our view, Canadians increasingly go online to both access and contribute (through 
creating their own content) to programming relevant to them at a local or community 
level. Moreover, BDUs now use their community channels as a means to compete with 
other distributors, and their adherence to the Community Channel Policy and the 
historical mandate for community channels is increasingly being questioned. 
Accordingly, we submit that it would be appropriate and timely for the Commission to 
initiate a review regarding the continued role of and funding model for BDU-delivered 
community programming.   
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Q38. How should the Commission and Canadians measure success with respect to 
encouraging the production of compelling Canadian programming? 

CMPA Answer: 

186. We submit that this is an area in which objective criteria exist which would help the 
Commission to measure success: for example, the volume of production and size of 
total expenditures (on a genre by genre basis); audience numbers; international pre-
sales; and award nominations and wins.   

 
187. As stated above, we submit that data by individual television services should be 

publicly available with respect to CPE and PNI spending, spending by PNI programming 
category, and spending on non-Canadian programming. 

Making television services available to underserved audiences 

Questions 

Q39. Do OLMCs have appropriate access to a diversity of programming services in their 
language? If not, are regulatory measures needed to achieve this objective? 

Q40. Are OLMCs adequately reflected on television? If not, are regulatory measures needed 
to achieve this objective? 

Q41. Is there appropriate access to a diversity of programming by and for Aboriginal 
peoples? If not, are regulatory measures needed to achieve this objective? 

Q42. Is there appropriate access to a diversity of programming by and for third-language 
communities? If not, are regulatory measures needed to achieve this objective? 

Q43. What further actions can broadcasters take to improve the accessibility of 
programming for persons with disabilities, including, but not limited to the accessibility of 
program guides, regardless of the platform on which programming is broadcast? 

Q44. What are the technical issues and costs of increasing the amount and quality of 
accessible programming, more specifically described video programming, in the system? 

Q45. What are the technological barriers to improving the accessibility of features—like 
described video—to persons with disabilities? 

Q46. How should the Commission and Canadians measure success with respect to ensuring 
that television services are made available and well promoted to underserved audiences? 

CMPA Answer: 

188. We defer to others who are in a better position to answer these questions. That being 
said, we believe that maintaining “must-carry-on-basic” status for TVA, APTN and AMI 
through s. 9(1)(h) distribution orders is critical for ensuring their respective television 
services are made available to their targeted underserved audiences.   
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Promoting access for non-vertically integrated programming sources  

Questions 

Q47. Are measures, such as imposing distribution requirements, undue preference 
provisions or other measures such as those set out in the VI Code, needed to ensure the 
availability of non-vertically integrated programming sources and BDUs in the future? 

Q48.How should the Commission and Canadians measure success with respect to 
promoting fair access for non-vertically integrated programming sources? 

CMPA Answer: 

189. We defer to others who are in a better position to answer these questions. 
 

Enhanced audience measurement using set-top boxes 

Questions 

Q49. Should an STB-based audience measurement system be implemented in Canada? 

Q50. The Commission invites parties to propose a concrete model for the establishment of 
an STB-based audience measurement system that maintains the privacy of individual 
Canadians. 

Q51. What role, if any, should the Commission play in enabling a STB-based audience 
measurement system? 

Q52. What data points can and should be collected? 

Q53. What methodology should be used to collect data? 

Q54. If the Commission were to enable the collection and use of such data, what privacy 
protection methods should be established? 

Q55. What technical matters must be resolved to establish an STB-based audience 
measurement system? 

Q56. What governance model should oversee the operation of such a system? 

Q57. Does the establishment of an STB-based audience measurement system have 
implications for resources, funding and cost recovery? If so, what are those implications? 

CMPA Answer: 

190.  The CMPA agrees with the Commission on the need for the Canadian television 
industry, including independent producers, to have access to appropriate tools to 
effectively respond to changes in the industry and to the needs and interests of 
viewers, and that data from set-top-boxes (“STBs”) could be such a tool. Often 
independent producers are disadvantaged in negotiating programming deals with 
broadcasters (e.g. for renewals) because the broadcasters are the only party with 
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reasonable access to data showing how well the producers’ programs have 
performed.  We therefore agree that access to accurate data measuring, for example, 
viewership levels to programs, could serve to increase revenues flowing to program 
creators. For this reason, we look forward to reviewing the answers others may 
provide to this series of questions, and responding as necessary.  

 

Ensuring that television services can be made available while reducing regulation 

Genre exclusivity and protections for Category A services 

Questions 

Q58. Are regulatory measures necessary to promote programming diversity? If so, what 
measures can best achieve this objective? 

CMPA Answer: 

191. The CMPA submits that regulatory measures are necessary to promote programming 
diversity as otherwise broadcasters could often be motivated to program their 
services to the largest potential audience, to attract subscribers and advertising 
dollars.  

 
192. We further submit that, to date, the Commission has been quite successful in 

promoting programming diversity through a combination of Canadian program 
spending and exhibition obligations; its licensing of s. 9(1)(h) services; its genre 
protection/nature of service rules; and its approach to authorizing complementary 
foreign satellite services.  As a result of these various rules, Canadians have access to 
hundreds of Canadian and foreign programming services, which offer Canadian and 
non-Canadian programming in multiple genres, from numerous different foreign 
countries, and in a myriad of languages.  

 
193. It’s hard to imagine a broadcasting system anywhere else in the world that offers such 

a breadth of diverse programming options.  
 
194. In terms of access to a diverse range of popular English-language foreign shows, we 

note that the vast majority of the most popular English-language US satellite services 
are already authorized for distribution in Canada, and we understand that the vast 
majority of the most popular English-language US shows is also already available to 
Canadian BDU subscribers.  

 
195. Accordingly, the CMPA submits that the current regulatory measures have already 

demonstrated that they do much to achieve the objective of promoting programming 
diversity.  
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196. This then begs the questions: if the Commission were to re-write or eliminate all or 
some of these rules, what would be the impact on the programming diversity they 
have helped to achieve? Would the alternative at least maintain, and maybe even 
increase, the level of diversity already in the system? 

 
197. In response, we submit that fundamental to promoting diversity in our broadcasting 

system is ensuring that there continues to be the creation and presentation of new, 
original Canadians programs in various genres. As we highlight in our answer to Q30, 
the Group Licensing Framework is limited in its ability to encourage the production, 
promotion or presentation of new, compelling and innovative Canadian programming 
because: 1) it imposes no obligations on broadcasters to allocate their required CPE or 
PNI spending to new, original programming (i.e. their spending could all be on library 
content, if they wished); and 2) it does not oblige the broadcasters to allocate at least 
some portion of their PNI spending to at-risk genres, specifically new, original 
children’s programming, Canadian theatrical feature films, and documentaries. 

 
198. Therefore, to promote programming diversity going forward, we reiterate our 

recommendation that the Commission should require broadcasters to maintain the 
percentage of their CPE they have historically spent on new, original Canadian 
programs, and to allocate a minimum set percentage of their PNI spending to support 
at-risk genres, specifically new, original children’s programming, Canadian theatrical 
feature films, and documentaries. The specific and appropriate percentages could be 
established as part of the forthcoming 2016 Group licence renewal process.    

 
199. We also submit that, in exploring ways to increase programming diversity in Canada, 

the Commission must take into account the role that territorial program rights play in 
what shows or services can legally be made available in Canada. As referenced above 
in response to Q13, the attached Rights Report observes that the licensing and 
enforcement of territorial program rights is at the heart of a functioning broadcasting 
system in this country.  

 
200. The current regulatory measures which have successfully promoted program diversity 

in Canada have respected and even re-enforced the important role of the functioning, 
market-driven territorial program rights regime. Any new or replacement regulatory 
measures intended to promote program diversity would have to do the same. 
 

201. Similarly, the Commission should not eliminate any current regulatory measures if the 
effect would be to undermine the Canadian territorial program rights regime. Two 
such proposed measures, we submit, would be eliminating simultaneous substitution 
and opening up the system to allow easier access for more foreign satellite services.  
Such measures would have a direct and negative impact on the maintenance of a 
separate and distinct Canadian rights market.  
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202. Furthermore, given that, as noted above, the Canadian broadcasting system already 
offers access to the most popular (English-language) programs, we fail to see how 
opening up the system to the easier entry of more non-Canadian services would 
substantially contribute to program diversity; we certainly cannot see how any such 
incremental program diversity would justify the far greater negative impact easier 
foreign entry would have on the Canadian rights market and other aspects of the 
system.  

  

Q59. What are the implications, both positive and negative, of eliminating the genre 
exclusivity policy? What would be the earliest feasible timeframe to implement this 
approach, in light of all the possible implications? 

CMPA Answer: 

203. Despite its shortcomings (as the Commission has identified in the Notice), the genre 
exclusivity policy has promoted programming diversity in the system by ensuring that 
services do not all seek to broadcast the kinds of shows that will likely attract the most 
subscribers and generate the largest audiences; instead, they must generally offer 
shows which address more niche audience needs. 
   

204. As the Commission has noted, the genre rules coupled with the access rules have 
allowed Category A services to maximize their contributions to the creation of 
Canadian programming.  

 
205. Eliminating the genre exclusivity policy would give services more flexibility to program 

whatever shows would best serve their business needs, constrained only, it would 
seem, by their perceived need to protect their brand(s).  For the services, this new 
flexibility would presumably help generate increased revenues, which would benefit 
both the services and the production of Canadian programming (because program 
funding is directly linked to broadcaster revenues).  Increased funding for 
programming should also lead to better quality programming, which would benefit 
consumers.   

 
206. It is arguable that, in a PnP environment, requiring services to strictly adhere to 

specific genres would do more harm than good to the broadcasting system. This is 
because, if offered on an a la carte basis, most niche genres services would likely not 
secure the critical mass of subscribers necessary to generate sufficient revenues to 
acquire attractive, niche-specific quality programming. Therefore, it is inevitable that 
programming services in a PnP world would increasingly morph into general interest 
services that may include the best of many genres.  
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207. Notwithstanding this potential upside to removing the genre rules, we are 
nevertheless concerned that elimination of those rules would lead to a loss of diversity 
in the system through the disappearance of existing niche services and more 
repurposing of content and less original production.  

 
208. As the Commission has identified, the overlapping in genres that occurs now, even 

though services still occupy “notionally distinct genres”, has already led to a high 
degree of program sharing between services and a dearth of new programming being 
produced in many genres. The CMPA fears that elimination of even the current 
notional genre distinctions will open up the opportunity for services, particularly those 
with spending flexibility under the Group Licensing Framework, to engage in even 
more program sharing, which will further lower the production and broadcasting of 
new, original programming.  

 
209. As noted, without genre obligations, a number of services will inevitably move their 

programming focus “to the middle”, and their programming acquisition practices will 
follow. Certain current genres will no doubt disappear, and broadcasters will seek 
programs that play to the widest common denominator.  

 
210. For this reason, the CMPA submits that, should the Commission eliminate the genre 

rules, it needs to impose new rules on programming services (particularly those within 
Groups) to maintain their historical spending on new, original Canadian programs.  

 
211. We are also concerned for the future of important but “at risk” genres of 

programming should the genre rules be eliminated.  In particular, we are concerned 
that broadcasters currently required to offer children’s programming could shift their 
focus to programming genres which have the potential to generate more revenues 
(e.g., because, unlike children’s programming, they can attract advertising revenues).  
Similarly, we are concerned that the few remaining avenues for Canadian theatrical 
feature films and feature documentaries– notably the pay TV movie channels – could 
use the removal of genre obligations as the final excuse to abandon Canadian 
theatrical feature films and documentaries altogether.  

 
212. As observed in the GLR Report, it appears the large broadcaster Groups are already 

using their spending flexibility to shift their investments and acquisitions away from 
children’s programming, theatrical feature films and documentaries59 – an unintended 
consequence of the Framework we have repeatedly cautioned would inevitably 
emerge absent Commission intervention.     

 
213. For this reason, we submit that, in exchange for genre flexibility, the large broadcaster 

Groups should be required to allocate minimum set percentages of their required PNI 
spending to children’s programming, Canadian theatrical feature films and Canadian 

                                                      
59

 Ibid., above Note 49, at p. 5.  
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documentaries.  The specific and appropriate percentages could be established as part 
of the forthcoming 2016 Group licence renewal process.    

 
214. In addition to the concerns expressed above, we submit that the Commission’s 

proposal to eliminate mandatory distribution rules would be harmful for both 
consumers and Canadian programming.  
 

215. First, we envisage that this proposal would inevitably lead to reduced programming 
choice and diversity for consumers. This is because the selection of available services 
would become entirely in the hands of each BDU and the only practical effect of 
eliminating the mandatory distribution rules would be to permit BDUs to drop services 
they now must carry.  

 
216. In terms of consumer impact, we would wish to counter any argument that would 

suggest consumers dissatisfied with the service selection offered by their BDU could 
simply switch to another BDU: despite there arguably being competitive BDUs in most 
markets, there may be technical and contractual barriers to switching and, in any 
event, no guarantee that the “alternative” BDU will offer more or better choices for 
any particular consumer.     

 
217. Second, elimination of the mandatory distribution rules coupled with easier entry for 

foreign services and elimination of the preponderance rule could lead to foreign 
dominance of the “Canadian” broadcasting system at both the supply and demand 
sides.  This is because BDUs could replace Canadian discretionary services with foreign 
ones, and subscribers could take all foreign discretionary services.  We cannot see 
how, in permitting this scenario, the Commission would be meet its statutory mandate 
under the Broadcasting Act.  
   

Q60. Even in the absence of genre exclusivity, should programming services be required to 
identify the broad genres of programming they offer to ensure that consumers get the type 
of programming they expect from those services? What should these broad genres be? 

CMPA Answer: 

218. If the Commission chooses to eliminate genre exclusivity and nature of service 
obligations, and thus allow services flexibility to alter their programming at will to 
meet demand, we do not see how it could also impose a “branding requirement” on 
such services obliging them to identify the genre they happen to offer at any given 
time. Neither do we see a benefit to doing so. In a PnP world, a consumer who no 
longer likes a service – e.g., because it has changed its programming – would have the 
flexibility to drop it any time; similarly, the same consumer could, at any time, add a 
new service that suddenly becomes attractive because of a programming switch. 
Accordingly, we anticipate that each programming service will be motivated by market 
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forces to ensure Canadians know its brand and what that brand means in terms of the 
programming offered.  

 

Q61. How should the Commission and Canadians measure success with respect to ensuring 
a diversity of programming? 

CMPA Answer: 

219. We submit that, as a starting point, the Commission could publish the hours of original 
content broadcast in Canada by genre. That would serve two purposes: first, it would 
indicate whether there are deficiencies in genres like children’s programming, 
theatrical feature films or documentaries; and, second, it would create a base case to 
track changes going forward. 
 

Streamlined licensing 

Questions 

Q62. Should the current types of licences be consolidated to simplify the licensing process? 
Are there other ways than the approach set out in paragraph 114 above of simplifying this 
process? 

CMPA Answer: 

220. The CMPA appreciates and supports the Commission’s desire to simplify the licensing 
process.  

 
221. We note the Commission has already pursued such licensing simplicity by establishing 

standard conditions of licence for its current discretionary programming service 
categories (A, B and C) which generally address adherence to industry codes and 
programming accessibility obligations.  

 
222. As we understand it, the Commission is now seeking to further simplify the licensing 

process by standardizing the remaining obligations typically imposed on discretionary 
service licensees. The most important of these remaining obligations, in our view, 
relate to levels and means of Canadian programming support. The CMPA recognizes 
that, while the Commission historically established such support mechanism on a case 
by case basis generally according to the nature of the service’s programming, such 
individualized approaches may no longer make sense should the Commission 
eliminate genre exclusivity.     
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223. We see the following Canadian programming support mechanisms as potentially being 
subject to standardization: 
 

 CPE 

 Spending on new, original programming 

 PNI spending (including total; percentage to be spent on 
children’s programming, theatrical feature films and 
documentaries; and the percentage to be allocated to 
independently-produced programs)  

 Other obligations relating to independently-produced 
programming versus programming produced by related entities  

 Exhibition 
 

224. We would be prepared to support standardization in these areas if doing so would not 
result in net decreases in each. We fear, however, that “standardization” could mean 
adopting the lowest common denominator, unless the Commission is willing to 
increase the obligations of services, such as Category B services, which have 
historically benefited from minimal programming support obligations.  

 
225. With respect to CPE, we note that, in implementing its Group Licensing Framework in 

2011, the Commission effectively set a standardized 30% level for all services which 
are part of a large Group.60 Certain independent Category A services have higher CPE 
levels. Of concern, however, is the fact the Commission maintained no CPE for 
Category B services outside a Group. We could not support a standardized licensing 
regime which would lead to lower overall funding support for Canadian programming.   

 
226. Large Group PNI levels are not consistent, ranging from a high of 12% for Corus61  to a 

low of 3% for Rogers.62 We could not support a standardized licensing regime which 
would lead to lower overall PNI spending in the system.  In any event, it might make 
more sense to establish PNI levels at the upcoming 2016 Group licence renewal 
proceeding in order to tailor obligations to the programming mix of each Group.  

 
227. All the large Groups must allocate 75% of their PNI spending to independently-

produced PNI; however, Blue Ant, which is also considered a Group, has no such 
obligation (a matter that remains of concern to us). We could not support a 
standardized licensing regime which would reduce programming diversity in the 

                                                      
60

 Although this turned out to be somewhat temporary, since the Commission subsequently increased the CPE 
level for the former Astral Category A services when Bell purchased them. 
61

 Recently increased from 9% as a result of its purchase of the TELETOON services: see Broadcasting Decision 
CRTC 2013-737, http://www.crtc.gc.ca/eng/archive/2013/2013-737.htm, at par. 103. 
62

 Which Rogers has applied to increase to 5%, to match the Bell and Shaw levels: see Broadcasting Notice of 
Consultation CRTC 2014-26, http://www.crtc.gc.ca/eng/archive/2014/2014-26.htm.  

http://www.crtc.gc.ca/eng/archive/2013/2013-737.htm
http://www.crtc.gc.ca/eng/archive/2014/2014-26.htm
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system by lowering the level of PNI spending to be allocated to independent 
productions.  
 

228. Certain Category A specialty services are currently subject to either standard 
conditions of licence or standard expectations regarding the exhibition of 
independently-produced programs.  Given its affiliated production company, Corus 
has even stricter obligations for its children’s services; DHX has proposed similarly 
strict obligations in its application to purchase Family Channel.  We could not support 
a standardized licensing regime which would undermine programming diversity in the 
system by granting broadcasters more freedom to self-deal with affiliated production 
companies at the expense of independently-produced programming.   

 
229. As set out above, we oppose the Commission’s proposal to eliminate or generally 

reduce exhibition obligations. We note that certain Category A services have very high 
exhibition obligations while others are substantially lower, depending on the nature of 
the service and the availability of Canadian programming; Category B services have a 
standardized 35% exhibition obligation.  We could not support a standardized 
licensing regime which would lead to a lower overall level of Canadian programming 
available in the system.   

 
230. We cannot see how a Commission decision to adopt an approach which reduces the 

overall levels of support for Canadian programming would be good for the Canadian 
broadcasting system or consistent with the Commission’s statutory mandate. In this 
respect, we once again reference the requirement in s. 3(1)(f) of the Broadcasting Act 
that each broadcasting undertaking “shall make maximum use, and in no case less 
than predominant use of Canadian and other resources in the creation and 
presentation of programming”.  
 

231. We also do not see how adopting a new approach which would reduce overall support 
for independent production would be consistent with s. 3(1)(i)(v) of the Broadcasting 
Act which requires that the programming provided by the broadcasting system 
“include a significant contribution from the Canadian independent production sector”. 
 
  

 Q63. What licensing criteria would be appropriate for the consolidated types of 
programming services? 

CMPA Answer: 

232. We submit that all news-based services, including regional, headline and business 
news services, should be subject to the current standard obligations for Category C 
news services; and all sports-based services, including regional and headline sports 
services, should be subject to the current standard obligations for Category C sports 
services. 
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Q64. What licensing criteria would be appropriate for Category C national news specialty 
services? 

CMPA Answer: 

233. As stated above in our answer to Q63, we submit that all news-based services, 
including regional, headline and business news services, should be subject to the 
standard obligations for Category C news services. Otherwise, we defer to others who 
are in a better position to answer this question.  

 

Q65. Should the Commission revise and/or simplify existing exemption orders to take into 
account a new approach to licensing and, if so, in what way? 

CMPA Answer: 

234. As stated above in our answer to Q29, we submit that it is now appropriate to extend 
Canadian programming funding obligations to other broadcasting services which, to 
this point, have been exempt from such obligations but which have increased in their 
importance and impact.  Specifically, we submit that the NMEO, which encompasses 
most if not all of the newer and emerging broadcasting services – including TV 
Everywhere offerings and OTT SVOD services like the forthcoming Rogers “ShowMi” 
service and Netflix – should be amended by: 
  

 adding a Canadian program funding obligation; and 
 

 adding an obligation to include Canadian programs in their 
inventory, much the same way the Commission has 
established “library” obligations for licensed VOD services. 

 

Q66. How should the Commission and Canadians measure success with respect to a 
streamlined Commission approach to licensing and exemption? 

CMPA Answer: 

235. Consistent with our answers to Q62 and Q65 above, we submit that “success” would 
equate to there being no decrease – and perhaps even an increase – in the overall 
levels of financial support for and exhibition of Canadian programming in the system. 

 
236. We assume that the Commission has its own internal system for measuring the 

administrative efficiency of its regulatory activity and so defer to the Commission in 
that respect.   
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III. A Canadian television system that empowers Canadians to make informed choices and 
provides recourse mechanisms in the case of disputes 

Notifying subscribers of changes to programming services 

Questions 

Q67. How can Canadians best be informed of changes to the programming of services to 
which they subscribe and the ways in which they are packaged? 

Q68. Does the Commission need to intervene to ensure Canadians are better informed? 

Q69. How should the Commission measure success with respect to ensuring that Canadians 
are adequately informed of changes to programming and how services are packaged? 

CMPA Answer: 

237. We defer to others who are in a better position to answer these questions. 
 

Enhancing safeguards and controls relating to programming content 

Questions 

Q70. Is there a need for better information and tools to provide viewers with enhanced 
safeguards and controls relating to programming content? 

Q71. What additional program information should be available to viewers? 

Q72. What are the technical issues and costs associated with improving the provision of 
program information to viewers? 

Q73. How should the Commission and Canadians measure success with respect to 
enhancing safeguards and controls relating to programming content? 

CMPA Answer: 

238. We defer to others who are in a better position to answer these questions. 

Enabling a more dynamic market for BDUs 

Questions 

Q74. Are any measures needed to promote a more dynamic market for BDUs? 

Q75. Would measures such as broadening the BDU exemption order be effective in 
fostering a more dynamic marketplace? What are the challenges associated with these 
measures and how can they be overcome? 

Q76. How should the Commission and Canadians measure success with respect to enabling 
a more dynamic market for BDUs? 
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CMPA Answer: 

239. The CMPA would oppose any proposals which are based on reducing BDUs’ current 
regulatory obligations to support Canadian programming, including their obligation to 
contribute 5% of their revenues to the CMF and Independent Production Funds (see 
our answer to Q37 regarding BDU contributions to their community channel).  
 

Adopting guidelines for BDU-subscriber relationships and creating recourse 
mechanisms in the case of disputes 

Questions 

Q77. Do Canadians who wish to change service providers face challenges in making that 
change? If so, what are these challenges? What should be the Commission’s role, if any, in 
addressing these issues? 

Q78. Should guidelines or a code of conduct addressing issues, such as early termination 
fees, similar to what was established in the Wireless Code be applicable to the BDU 
market? If so, what specifically should be included? 

Q79. Is an industry ombudsman with, for example, a mandate similar in principle to that of 
the Commissioner for Complaints for Telecommunications Services (CCTS) necessary or 
desirable? If so, what are the costs associated with creating and maintaining an industry 
ombudsman? 

Q80. How should the Commission and Canadians measure success with respect to 
empowering Canadians and enabling better BDU-subscriber relationships? 

CMPA Answer: 

240. We defer to others who are in a better position to answer these questions. 
 

 
 
 
 
 
 


