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13 January 2014 
 
Mr. John Traversy       Filed Electronically 
Secretary General 
Canadian Radio-television and 
  Telecommunications Commission 
Ottawa, Ontario K1A 0N2 
 
Dear Mr. Traversy: 
 
Re:  Broadcasting Notice of Consultation CRTC 2013-558: Call for comments on the 

Commission’s approach to tangible benefits and determining the value of the 
transaction  
 

1. This is the submission of the Canadian Media Production Association (the CMPA)1 in 
response to the above-noted Notice of Consultation (the Notice).   

 
2. The CMPA fully agrees with the Commission’s objectives for this process2, and we are 

generally supportive of the Commission’s proposals to achieve those objectives. 
 

3. That being said, we also wish to ensure that future benefits as administered under the 
Commission’s new proposed regime could still support the types and nature of 
programs which currently-administered benefits can and do support and which 
currently achieve the desired outcomes of the Commission’s Benefits Policy.  
 

4. We present our views on this issue below, and also offer further comments, in 
response to the Commission’s questions as set out in the Notice.  Given the nature of 
our membership, we do not offer comments on the Commission’s proposals as they 
relate to radio.3 

                                                      
1
 The CMPA represents the interests of screen-based media companies engaged in the production and 

distribution of English-language television programs, feature films, and new media content in all regions of 
Canada. The CMPA’s member companies are significant employers of Canadian creative talent and assume the 
financial and creative risk of developing original content for Canadian and international audiences.  
2
 The Commission’s objectives are to: streamline the Commission’s approach to tangible benefits; clarify and 

codify the Commission’s approach to provide guidance for applicants; ensure that the tangible benefits proposed 
by applicants yield measureable improvements to the communities served by broadcasting undertakings and to 
the Canadian broadcasting system as a whole; assess the appropriateness of and codify the Commission’s practice 
for calculating the value of the transaction; and simplify the allocation of the value of the transaction among the 
various assets. BNOC CRTC 2013-558, http://www.crtc.gc.ca/eng/archive/2013/2013-558.htm, at par. 3.  
3
 See Commission Question #7. 

http://www.crtc.gc.ca/eng/archive/2013/2013-558.htm
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EXECUTIVE SUMMARY 
 

E1.  The CMPA fully agrees with the Commission’s objectives for this process, as identified in the 
Notice, and we are generally supportive of the Commission’s proposals to achieve those 
objectives. 

 
E2. The CMPA agrees with the Commission’s rationale for proposing that purchasers be required 

to direct the large majority of tangible benefits to third-party-funds. However, we are 
concerned that funneling the bulk of future on-screen benefits to the CMF, without guidance 
or direction as to how those benefits should then be allocated, could end up reducing the level 
of program diversity which currently-administered benefits can generate both in the system 
generally and for the communities served by the broadcasting undertakings being purchased 
in ownership transactions.   

 
E3. The current ability of broadcasters to use benefits funds to support Canadian programs in a 

more flexible manner than would be permitted under the CMF’s current rules provides both 
broadcasters and producers with more creative options, and thus serves to expand the range 
of popular Canadian programming that may be made available to Canadian viewers. This, in 
our view, is critically important if consumer demand is to be respected as a central pillar of the 
system. 

 

E4. As the Commission reiterates in the Notice, benefits are to yield measurable improvements to 
the communities served by the broadcasting undertakings being purchased. The CMPA 
submits that the Commission’s new approach to benefits should continue to ensure that 
benefits contributions are treated in a manner that is consistent with this objective. 

 

 E5. The CMPA is concerned that, should purchasing broadcasters be required to funnel all their 
on-screen benefits to third-party funds, they may no longer be motivated to pay increased 
licence fees for independently-produced programs, as they have often used benefits to do, or 
to undertake incremental programming initiatives at all, beyond their existing regulatory 
obligations. 

 
E6. We support the Commission’s proposal to allow purchasers to allocate funds under the 

discretionary initiatives category to support digital media content production. We also summit 
that, consistent with its current approach, the Commission should continue to permit the 
allocation of up to 10% of on-screen benefits to digital media content production.  

 
E7.  The CMPA submits that a different allocation of funds between the CMF and the CIPFs may be 

appropriate. For example, our wish to ensure benefits can still support programs which may 
not meet the CMF’s guidelines or which yield measurable improvements to the communities 
served may be addressed, in part, by giving purchasing broadcasters the option to allocate a 
greater proportion of their required on-screen benefits to one or more CIPFs which may have 
different guidelines than the CMF regarding the programs they may support.  
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E8. The CMPA is of the preliminary view that reporting on the implementation of on-screen 
benefits through the Commission’s Communications Monitoring Report would be appropriate 
and adequate; however, the Commission will need to continue to require purchasers to file 
annual benefits reports to ensure discretionary initiatives are funded and implemented as 
proposed and approved.  

 
E9. As the Commission’s historical approach has been to require that 85% of the benefits result in 

on-screen programming, the CMPA submits that a minimum of 85% (rather than 80%) of 
tangible benefits related to television should flow to third-party funds, with a purchaser being 
allowed to allocate a maximum of 15% (rather than 20%) to initiatives that are left to its 
discretion.  

 
E10. The CMPA submits that the list of qualifying discretionary initiatives should be expanded to 

include contributions to the promotion of Canadian programs, to third-party-administered 
industry mentorship programs and third-party-hosted industry policy conferences, and to the 
Actors Fund of Canada.   

 
E11. We agree that the requirement to provide tangible benefits should generally apply to all 

transactions involving the transfer of ownership or control of television undertakings. 
Moreover, we submit the Commission should now reinstate the requirement to provide 
tangible benefits with respect to transactions involving the transfer of ownership or control of 
BDUs.  

 
E12. The CMPA agrees that requiring purchasers to direct their benefits to third-party funds either 

in advance of or immediately upon closing, and to submit all outstanding tangible benefits 
from a previous purchase in advance of a new transaction, would help ensure that initiatives 
are funded and contribute to the ease of administrating benefits. The CMPA submits, 
however, that there is value in spreading the subsequent disbursement of benefits by the 
third-party funds over a reasonable period of time.  

 
E13. Beyond these comments, we generally support the Commission’s proposals and look forward 

to commenting, if required, on suggestions others might submit in response to the 
Commission’s various questions.  
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A) Tangible Benefits for Television 
 

5. The Commission proposes that tangible benefits related to television should flow 
primarily to established third-party funds according to the following formula: 
 

 A minimum of 80% should be allocated to third-party funds. Of this amount:  
 no less than 80% should be allocated to the Canada Media Fund (CMF); 

and  
 no more than 20% could be allocated to the various Canadian 

independent production funds (CIPFs). 

 A maximum of 20% could be allocated to initiatives that are left to the 
discretion of the purchaser.  
 

Commission Question #1:  Is it appropriate to require purchasers to direct a percentage of 
tangible benefits to the CMF and CIPFs as set out in the Commission’s proposal? If not, what 
other approach would be appropriate? 

6. The CMPA agrees with the Commission’s rationale for proposing that purchasers be 
required to direct the large majority of tangible benefits to third-party-funds.  

  
7. The CMPA shares the Commission’s concern that an unfortunate outcome of the 

current case-by-case approach to benefits, which allows applicants to propose a wide 
variety of initiatives, has been that aspects of the applicants’ proposed benefits 
packages have sometimes deviated from the desired outcomes of the Benefits Policy. 
The CMPA also shares the Commission’s concern that the time required to analyze and 
explore these initiatives diverts time and focus at public hearings to arguments over 
the eligibility of initiatives.  

 
8. We therefore agree that the Commission should seek to eliminate, or at least 

substantially reduce, the need to go through such time- and focus-diverting exercises 
when considering ownership applications.  

 
9. We also agree with the Commission that more transparency is needed as it has often 

been difficult to decipher broadcasters’ annual benefits reports, in order to assess their 
adherence to their benefits obligations, including the requirement for incrementality. 

 
10. At the same time, however, we also wish to ensure that the Commission’s proposed 

new approach to benefits does not impact negatively on the breadth of programming 
made possible through currently-administered benefits and thus does not 
inadvertently undermine certain of the objectives of the Benefits Policy.   

 
11. In that respect, we are concerned that funneling the bulk of future on-screen benefits 

to the CMF, without guidance or direction as to how those benefits should then be 
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allocated, could end up reducing the level of program diversity which currently-
administered benefits can generate both in the system generally and for the 
communities served by the broadcasting undertakings being purchased in ownership 
transactions.   
 

i) Preserving Programming Diversity 
 

12. It is important to recognize that, currently, purchasers may use self-directed benefits to 
pay licence fees to help fund Canadian programs that may be different in make-up and 
theme from the types of programs in which the CMF invests under its current rules for 
the contributions it receives from BDUs and the government.4  
  

13. This ability to use benefits funds to support Canadian programs in a more flexible 
manner than would be permitted under the CMF’s current rules provides both 
broadcasters and producers with more creative options, and thus serves to expand the 
range of popular Canadian programming that may be made available to Canadian 
viewers. This, in our view, is critically important if consumer demand is to be respected 
as a central pillar of the system. 
 

14. By supporting the production of programs which differ from those supported through 
the CMF, the existing benefits regime creates additional opportunities for international 
production partnerships and foreign sales, thus expanding the reach of Canadian 
programs and Canadian talent beyond our borders. In these ways, benefits-supported 
shows can complement the CMF-supported shows in the system, providing more and 
different opportunities for creators, and more and different Canadian choices for both 
Canadian and foreign audiences.  
 

15. We are concerned that, if the Commission’s proposal simply means the CMF will 
administer its new benefits funds under the same envelope system and the same 
guidelines it currently applies to its BDU/government contributions, the opportunity 
for benefits to support shows which complement those produced with CMF funding 
will disappear. We submit that such a result would represent a loss of diversity in the 
system, and thus run counter to the Commission’s objectives in amending its Benefits 
Policy. 
 
 
 
 
 
 

                                                      
4
 We acknowledge that the CMF rules establish some genre-specific exceptions.  
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ii)  Ensuring Benefits Continue to Yield Measurable Improvements                          
to the Applicable Communities  

16. As the Commission reiterates in the Notice, benefits are to yield measurable 
improvements to the communities served by the broadcasting undertakings being 
purchased and to the Canadian broadcasting system as a whole.  
 

17. In order to meet this first objective – yielding measurable improvements to the 
communities served by the broadcasting undertakings being purchased – the 
Commission has, amongst other things, required that English-and French-language 
allocations for on screen-benefits be consistent with the linguistic markets of the 
services to be acquired.5  
 

18. In addition, the CMPA and others have often argued that, in order to meet the 
“communities served” test, purchasers should allocate at least some portion of their 
benefits to fund programming in the genre(s) of the purchased services. And 
purchasers have done so. For example, in its CRTC-approved application to purchase 
Astral, BCE proposed to allocate benefits to French-language “youth programming 
initiatives” because it was buying a French-language children’s service; it also proposed 
to allocate benefits to the Harold Greenberg Fund and to Telefilm Canada, both of 
which support Canadian feature films, because it was buying both French- and English-
language movie-based pay TV services.  
 

19. Under the Commission’s current proposal, there appears to be no guarantee that the 
benefits allocated to the CMF and CIPFs will actually flow to the communities served by 
the broadcasting undertaking(s) being purchased. For example, the CMF’s distribution 
of the benefits funds it receives from the purchase of either English- or French-
language services may not be “consistent with the linguistic markets of the services to 
be acquired” if the CMF simply absorbs those funds into its general pool of 
contributions and disperses them according to its own internal operational 
methodology (i.e., a 2/3:1/3 English:French split).   
 

20. Also, the allocation to the CMF of the benefits flowing from the purchase of a movie-
based service would likely not result in any funds ultimately flowing to the production 
of Canadian feature films since the CMF typically does not support feature film 
production.6 Even in the case of genres the CMF supports – such as children’s 
programming – there appears to be no guarantee that benefits will be allocated in a 
manner commensurate with the size and nature of the affected community, since the 
CMF does not take those factors into consideration.  
 

                                                      
5
 See Broadcasting Decision CRTC 2013-310, Astral broadcasting undertakings – Change of effective control, 

http://www.crtc.gc.ca/eng/archive/2013/2013-310.htm, at par. 159.  
6
 With some exceptions.  

http://www.crtc.gc.ca/eng/archive/2013/2013-310.htm
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21. The CMPA submits that the Commission’s new approach to benefits should continue to 
ensure that benefits contributions are treated in a manner that is consistent with and 
furthers the Benefits Policy objective of yielding measureable improvements to the 
communities served by the broadcasting undertakings being purchased. 
 

iii)  Potential for Downward Pressure on Broadcaster Licence Fees 

22. As noted, in implementing their benefits obligations under the current approach to 
benefits, purchasing broadcasters often use the self-directed benefits they must 
allocate to incremental programming initiatives to increase the level of licence fees 
they would otherwise pay for independently-produced programs or to meet increased 
spending requirements on original content. This has served to enhance their support 
for the creation of Canadian programs, which has contributed to the quality of the 
programming produced.  
 

23. The CMPA is concerned that, should purchasing broadcasters be required to funnel all 
their on-screen benefits to third-party funds, they may no longer be motivated to pay 
such increased licence fees, which could impact on program quality. Indeed, if all on 
screen benefits are funneled to third party funds, purchasing broadcasters may not be 
motivated to undertake incremental programming initiatives at all, beyond their 
existing regulatory obligations. 
 

iv)  Digital Media Content Production  

24. We support the Commission’s proposal to allow purchasers to allocate funds under the 
discretionary initiatives category to support digital media content production.  
 

25. We also summit that, consistent with its current approach, the Commission should 
continue to permit the allocation of up to 10% of on-screen benefits to digital media 
content production. We submit that providing this flexibility in both the on-screen and 
discretionary categories strikes the right balance between supporting the kind of 
content that will become more prevalent in the future and ensuring that benefits do 
not unduly subsidize the unregulated sector at the expense of the regulated 
broadcasting sector.7 
 

26. We also submit that, consistent with its current approach, the Commission should only 
accept as qualifying digital media content production those initiatives that are 
associated with a program of national interest or a news program and which further 
expand upon the story and narrative elements of the program with which the digital 

                                                      
7
 The Commission currently permits purchasers to allocate up to 10% of their  on-screen benefits to digital media 

content production; see Broadcasting Decision CRTC 2011-163, Change in effective control of CTVglobemedia 
Inc.’s licensed broadcasting subsidiaries, http://www.crtc.gc.ca/eng/archive/2011/2011-163.htm, at pars 32-33.  

http://www.crtc.gc.ca/eng/archive/2011/2011-163.htm
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content is associated (e.g., projects such as story-driven video games, webisodes, 
mobisodes, and interactive web content).8 
 

Commission Question #2:  Is the proposed allocation of funds between the CMF and CIPFs 
appropriate? If not, what allocation would be appropriate? 

27. In light of the concerns we have identified above, the CMPA submits that a different 
allocation of funds between the CMF and the CIPFs may be appropriate. For example, 
our wish to ensure benefits can still support programs which may not meet the CMF’s 
guidelines may be addressed, in part, by giving purchasing broadcasters the option to 
allocate a greater proportion of their required on-screen benefits to one or more CIPFs 
which may have different guidelines than the CMF regarding the programs they may 
support.  
 

28. Similarly, permitting purchasing broadcasters to allocate a greater proportion of their 
required on-screen benefits to one or more CIPFs could also help address, in part, the 
need to ensure benefits continue to support programming for the communities served 
by the undertaking(s) being purchased. For example, this could allow for a greater 
proportion of the benefits flowing from the purchase of a children’s service to be 
allocated to a fund that specifically supports children’s programming, such as the Shaw 
Rocket Fund; from the sale of a movie-based service to one or more funds that 
specifically support Canadian feature films, such as the Harold Greenberg Fund and the 
Telefilm Canada fund; and from the sale of a documentary service to a fund that 
specifically supports Canadian long-form documentaries, such as the Rogers 
Documentary Fund.   
 

Commission Question #3:  Would reporting on the implementation of tangible benefits 
through the Commission’s Communications Monitoring Report be appropriate and 
adequate? 

29. Subject to a review of the comments of others, the CMPA is of the preliminary view 
that, should all future on-screen benefits flow to third-party funds as the Commission 
has proposed, reporting on the implementation of such benefits through the 
Commission’s Communications Monitoring Report would be appropriate and 
adequate. This is because we assume reporting would only consist of confirming the 
amount of benefits that each applicable broadcaster has submitted to each fund; we 
would expect that the individual funds would then identify the manner in which they 
subsequently dispersed such benefits (as distinct from their other contributions) in 
their own annual reports.   
 

                                                      

8
 See Broadcasting Decision CRTC 2010-782, Change in the effective control of Canwest Global Communications 

Corp.’s licensed broadcasting subsidiaries, http://www.crtc.gc.ca/eng/archive/2010/2010-782.htm, at par. 55.  

http://www.crtc.gc.ca/eng/archive/2010/2010-782.htm


 
9 | P a g e  

 

30. That being said, the CMPA submits that the Commission will need to continue to 
require purchasers to file annual benefits reports to ensure discretionary initiatives are 
funded and implemented as proposed and approved. While we agree that the 
Commission’s proposal to direct on-screen benefits to third-party funds reduces the 
need for detailed reports respecting on-screen initiatives, purchasers should still be 
held accountable for the discretionary component of their benefits packages, and thus 
related reporting obligations would still appear necessary for this purpose. 
 

31. Moreover, we submit broadcasters currently subject to self-directed benefits 
obligations should still be required to file comprehensive annual benefits reports as 
such reports would remain the only way to hold the broadcasters accountable and 
constitute the only way for stakeholders to monitor the broadcasters’ use of their self-
directed benefits. 
 

B)  Criteria for Discretionary Initiatives 

Commission Question #4:  Is the proportion of tangible benefits that may be allocated to 
discretionary initiatives appropriate? If not, what proportion would be appropriate, and 
why? 

32. We are concerned that the Commission’s current proposal could result in a lower 
amount of benefits funding being allocated to on-screen programming than has 
historically been required. As the Commission identifies in the Notice, its historical 
approach has been to require that 85% of the benefits result in on-screen 
programming, while the other 15% is eligible to be directed to social benefits. Under 
the Commission’s current proposal, however, the 20% of benefits which could be 
allocated to the purchaser’s discretionary initiatives could be allocated entirely to what 
have historically qualified as social benefits. The result would be that only 80% of 
benefits, rather than the historically-required 85%, would be invested in on-screen 
programming.  
 

33. As stated in the Notice, it is the Commission’s position that the tangible benefits policy 
should continue to further, in particular, the policy objectives in sections 3(1)(e) and (f) 
of the Broadcasting Act (regarding, respectively, the creation and presentation of 
Canadian programming, and the maximum and no less than predominant use of 
Canadian creative and other resources), and that the policy should also continue to 
serve the needs of those who create content.9 Accordingly, the CMPA submits that the 
Commission’s new approach should not create the possibility of reduced benefits 
funding for on-screen programming. To avoid this possibility, we submit that a 
minimum of 85% (rather than 80%) of tangible benefits related to television should 
flow to established third-party funds, with a purchaser being allowed to allocate a 
maximum of 15% (rather than 20%) to initiatives that are left to its discretion.  
 

                                                      
9
 Notice, pars 12 and 13. 
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34. The need to maintain the 85:15 split becomes even more important should the 
Commission permit the third-party funds to charge fees for administering the new 
benefits funding. Currently, the Commission prohibits purchasers from charging fees to 
administer their self-directed benefits obligations. Should third-party funds be 
permitted to charge administrative fees, it will mean a further loss to the amount of 
funds flowing to programming. The impact of this loss could be somewhat mitigated, 
however, if the level of benefits flowing to on-screen initiatives was maintained at 85%, 
rather than reduced to 80%.   

35. Subject to a review of the comments of others, the CMPA is of the preliminary view 
that the Commission’s proposed criteria are sufficient to ensure that the discretionary 
initiatives proposed by applicants will not be self-serving. 
 

Commission Question #5:  Do the criteria set out above ensure that the discretionary 
initiatives proposed by applicants will not be self-serving? If not, what other criteria would 
be appropriate? 

36. Subject to a review of the comments of others, the CMPA is of the preliminary view 
that the Commission’s proposed criteria are sufficient to ensure that the discretionary 
initiatives proposed by applicants will not be self-serving. 

 

Commission Question #6:  Is the proposed list of discretionary initiatives sufficient? If not, 
what additions should be made and why? 

37. The CMPA submits that the list of qualifying discretionary initiatives should be 
expanded to include contributions to the promotion of Canadian programs, whether 
through a new fund dedicated to supporting such initiatives or through other means – 
for example, through new, innovative social media tools which could help reach “cord 
cutters” and “cord nevers” and potentially repatriate or attract them (as the case may 
be) to the system. As with other benefits initiatives, the purchaser would still have to 
demonstrate that its investment in such promotional activities would be incremental, 
and therefore should be required to identify those activities in its annual benefits 
report.  
 

38. We also submit that the list of qualifying discretionary initiatives should be expanded 
to include contributions to third-party-administered industry mentorship programs as 
well as to third-party-hosted industry policy conferences. Supporting the former would 
be consistent with – and a natural extension to – the Commission’s proposal to permit 
support for direct grants and contributions to accredited post-secondary programs 
whose focus is on broadcasting-related studies; supporting the latter would be 
consistent with the Commission’s proposal to permit support for third-party research 
on consumer trends and needs with regard to media and archival initiatives such as 
contributions to the Canadian Broadcast Museum Foundation or the Canadian 
Communications Foundation.  
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39. Finally, we note that the Actors Fund of Canada has proposed that the list of 
discretionary initiatives be expanded to include reference to organizations such as the 
Actors Fund whose work contributes to the sustainability and productivity of Canada’s 
film and television infrastructure through providing emergency financial aid and other 
supports to individuals engaged in the production of content for screen-based media. 
The CMPA supports this proposal. 
 

40. Otherwise, subject to a review of the comments of others, the CMPA is of the 
preliminary view that the Commission’s proposed list of discretionary initiatives is 
sufficient. 

 
 

C)  Exemptions from the Requirement to Provide Tangible Benefits 

Commission Question #8:  Should tangible benefits generally be provided as part of the 
transfer of ownership or control of all radio or television programming undertakings? What 
are the advantages and disadvantages to such an approach? 

41. We agree with the Commission’s preliminary view that the requirement to provide 
tangible benefits should generally apply to all transactions involving the transfer of 
ownership or control of television undertakings. 
 

42. Moreover, for the following reasons, we submit the Commission should now reinstate 
the requirement to provide tangible benefits with respect to transactions involving the 
transfer of ownership or control of BDUs.  
 

43. First, we note that a primary reason that the Commission decided in 1996 to exempt 
BDUs from the Benefits Policy was that their benefits proposals were typically self-
serving and the cost of doing business. Specifically, the Commission exempted BDUs 
from the benefits policy because previously-accepted benefits often related to 
technical upgrades to a cable licensee’s infrastructure, which the Commission observed 
BDUs would be incented to undertake in any event to respond to the competitive 
environment.10   
 

44. The CMPA submits that this previous rationale is now fundamentally inconsistent with 
the Commission’s determination, as stated in the Notice, that it will no longer accept 
benefits proposals which are self-serving, such as technological upgrades and other 
capital improvements that would normally be considered the cost of doing business.  
 

                                                      
10 Public Notice CRTC 1996-69, CALL FOR COMMENTS ON A PROPOSED APPROACH FOR THE REGULATION OF 

BROADCASTING DISTRIBUTION UNDERTAKINGS, http://www.crtc.gc.ca/eng/archive/1996/PB96-69.HTM.  

http://www.crtc.gc.ca/eng/archive/1996/PB96-69.HTM
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45. Second, another reason for the BDU exemption was that previously-accepted benefits 
related to financial contributions to various programming initiatives would be offset by 
the fact that BDUs would be required to contribute to the CTF (now CMF).11  
 

46. This “substitutability” rationale, however, is inconsistent with the requirement in the 
Benefits Policy that benefits must be incremental (“that is to say not part of the normal 
responsibilities of the existing licensee”12) and represent more than normal 
expenditures that would be incurred in the ordinary course of doing business.  
Expenditures required to meet regulatory obligations are not “incremental” because 
they are the normal responsibilities of existing licensees.  Similarly, capital investments 
deemed necessary to respond to marketplace competition are not “incremental” as 
they constitute normal expenditures required to be incurred in the normal course of 
business.   
 

47. Third, the CMPA submits that exempting BDUs from the Benefits Policy is not 
supportable in light of the current level of industry consolidation and vertical 
integration within the broadcasting industry, which has increased since the 
Commission last considered re-applying the benefits test to BDUs.13 
 

48. The CMPA notes that the vertically integrated broadcasters and supporters of vertical 
integration highlight the synergies achieved by combining distribution and 
programming functions and argue that the value of combining the two functions is 
greater than the sum of their parts.   
 

49. Based on these arguments, the CMPA submits that, in the event a vertically integrated 
company is purchased in the future, it will be difficult to separate the value of the BDU 
component of the undertaking from the programming component.  As a result, and  
consistent with the rationale advanced for vertical integration, the value of the 
integrated undertaking in the event of a change of its ownership or control should be 
considered and measured as a whole, and the Benefits Policy should be applied 
according to that “whole” value.    
 

50. Otherwise, in the event of such a transaction, the parties will be motivated to attribute 
the highest value possible to the BDU component of the undertaking so as to reduce 
the benefits payable on the programming component. 
 

                                                      
11

 Ibid. 
12

 Public Notice CRTC 1989-109, ELEMENTS ASSESSED BY THE COMMISSION IN CONSIDERING APPLICATIONS FOR 
THE TRANSFER OF OWNERSHIP OR CONTROL OF BROADCASTING UNDERTAKINGS, 
http://www.crtc.gc.ca/eng/archive/1989/PB89-109.HTM. 
13

Broadcasting Regulatory Policy CRTC 2011-601, Regulatory framework relating to vertical integration, 
http://www.crtc.gc.ca/eng/archive/2011/2011-601.htm. Since then, the Commission approved BCE’s purchase of 
Astral in Broadcasting Decision CRTC 2013-310, http://www.crtc.gc.ca/eng/archive/2013/2013-310.htm.  

http://www.crtc.gc.ca/eng/archive/1989/PB89-109.HTM
http://www.crtc.gc.ca/eng/archive/2011/2011-601.htm
http://www.crtc.gc.ca/eng/archive/2013/2013-310.htm
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51. Thirdly, the CMPA wishes to point out that, should the existing foreign ownership rules 
for telecommunications and broadcasting undertakings be relaxed at some future time, 
foreign entities could become purchasers of Canadian BDUs.  Absent application of the 
benefits test in such circumstances, a foreign company could take control of a 
Canadian BDU without any obligation to ensure such a transaction results in 
incremental benefits to the Canadian broadcasting system.  Re-application of the 
benefits test, while by no means a cure-all for the problems which the CMPA submits 
would arise with the foreign takeover of Canadian BDUs, would at least ensure some 
incremental benefits for the system (even if only on a short-term basis).  
 

52. For all these reasons, the CMPA submits that it would be consistent with the 
Commission’s new proposed approach to the Benefits Policy to re-apply that policy to 
BDUs as part of this process. Alternatively, we submit the Commission should initiate a 
new process to pursue that important and timely objective. 
 

Commission Question #9:  Under what specific circumstances should the requirement to 
provide tangible benefits not apply? 

53. Subject to a review of the comments of others, the CMPA agrees with the Commission 
that the requirement to provide tangible benefits should apply to all transactions 
involving the transfer of ownership or control of broadcasting undertakings – which, as 
we argue above, should also now include transactions involving BDUs. 

 

D)   Schedule for the Payment of Tangible Benefits 

Commission Question #10:  Should the Commission ensure that all expenditures on tangible 
benefits are made in advance of the closing of the transaction as a means to ensure that 
initiatives are funded and for ease of administration? If not, why would such an approach 
not be desirable? 

54. The CMPA agrees that, in the event future on-screen benefits must be funneled to 
third-party funds, requiring purchasers to direct the required benefits to the funds 
either in  advance of or immediately upon closing would be a means to ensure that 
initiatives are funded and contribute to the ease of administrating benefits.  
 

55. That being said, we also submit that there is value in subsequently dispersing the 
benefits to various projects over a reasonable period of time. A requirement for third-
party funds in receipt of benefits to actually disperse the benefits too quickly could tax 
available talent and other resources such as studio space and thus artificially inflate the 
associated costs while potentially diminishing quality.   
 

56. Historically, the Commission has required benefits to be spent in roughly equal 
installments over no more than 7 years. The seven-year payment schedule reflected 
the then-typical length of a broadcaster’s licence term. In its 2011 group licensing 
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decisions, however, the Commission began to impose shorter, 5-year licence terms 
“given the pace of change in the broadcasting industry and the desire to assess the 
impact of the new group-based approach”.14 Subsequently, and presumably for the 
same reason, the Commission also established a five-year term for Astral15; indeed, in 
renewing the licences for various video on demand (VOD) undertakings, the 
Commission characterized 5-year terms as its new “general approach” and, referring 
again to “the rapidly evolving broadcasting environment”, announced that it was 
appropriate to adopt the same general approach for VOD undertakings.16 
 

57. Since the Commission’s general approach is now to license broadcasters for no more 
than 5 years, the CMPA submits it would be appropriate and reasonable for the third-
party funds to disperse any benefits they receive in roughly equal installments over 5 
years. The rationale for shortening the term for licence renewals – the uncertain future 
in light of the rapidly evolving broadcasting environment – is equally applicable in 
respect of benefits packages.  
 

Commission Question #11:  When a programming undertaking changes ownership, should 
the Commission ensure that all outstanding tangible benefits from a previous purchase be 
expended in advance of the new transaction? 

58. In the event future on-screen benefits must be funneled to third-party funds, the 
CMPA submits that the Commission should ensure that all outstanding tangible 
benefits from a previous purchase are submitted to the qualifying funds in advance of 
the new transaction. This would prevent the applicable broadcaster from using the 
new purchase as a basis for delaying or avoiding its previous benefits obligations, as 
has been a problem in the past. 
 

59. However, for the reasons provided in answer to Question #10, above, the CMPA 
submits that third-party funds in receipt of benefits from one transaction should 
continue to adhere to the original schedule for dispersing those benefits in the event 
the applicable undertaking(s) is/are subsequently re-sold. Again, we wish to avoid the 
possibility of flooding the system with substantial benefits funding – i.e., if there is a 
large amount outstanding when a subsequent transaction occurs. 
 
 
 
 
 

                                                      
14

 Broadcasting Decision CRTC 2011-441, Group-based licence renewals for English-language television groups – 
Introductory decision, http://www.crtc.gc.ca/eng/archive/2011/2011-441.htm, at par. 11.   
15

Ibid., above note 43.  
16

Broadcasting Decision 2012-292, Various national and regional video-on-demand programming undertakings – 

Licence renewals and amendments, http://www.crtc.gc.ca/eng/archive/2012/2012-292.htm, at par. 90.  

http://www.crtc.gc.ca/eng/archive/2011/2011-441.htm
http://www.crtc.gc.ca/eng/archive/2012/2012-292.htm
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E)   Value of the Transaction 
   

60. We are not in a position at this time to identify any manner in which the Commission 
should modify its approach used to calculate the value of the transaction. However, as 
we argue above, it will be exceedingly difficult to determine a fair allocation between 
the programming and distribution arms of the vertically-integrated broadcasters in the 
event any of them get sold.  
 

61. And, as we argue, continuing to leave BDUs out of the benefits policy will only mean 
that the parties in such a transaction will be motivated to attribute the highest value 
possible to the BDU component of the undertaking so as to reduce the benefits 
payable on the programming component. Making BDUs subject to the benefits policy 
in the same manner as programming undertakings (i.e., subject to the 10% rule) would 
eliminate this otherwise inevitable problem.  
 

62. Beyond these comments, we look forward to commenting, if required, on suggestions 
others might submit in response to these questions. 
 

All of which is respectfully submitted. 
 

Sincerely,  

original signed by 

Michael Hennessy 
President & CEO  
 
 

****End of Document**** 


